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REPORTER’S NOTE. 


I deem it proper to make the following statement of facts, in order that 
the Judges, lawyers, and people of Georgia may know the reasons why the 
decisions which appear in this Supplement were never published until now. 
In November, 1863, the lamented GreenLer Butier, Esq., was elected 
Reporter of the Supreme Court of this State, and early in the year. 1864 he 
was deprived by disease of all power to labor in his office or his profession. 
He languished upon a bed of affliction until the 28th of August, 1864, when 
he breathed his last, a few miles from Marietta, Georgia, whilst the Federal 
Army occupied the county of Cobb. The cases in this Supplement were 
heard and determined whilst Mr. BurLer was Reporter, and the statements 
of the facts and questions, so far as he made them, together with the manu- 
script opinions of the Judges, so far as they came into his possession, were 
lost or destroyed during the war between the States. Here the whole mat- 
ter rested until the General Assembly passed the following resolution, to- 
wit: 

‘¢Wuereas, There are a number of decisions of the Supreme Court, 
delivered in 1863 and 1864, between the 33d and 34th Reports unpublished ; 


therefore, 
‘Resolved, That Georce N. Lester, in behalf and for the benefit of 


Mrs. Jutta Bur er, widow of the deceased Reporter, be and he is hereby 
authorized and directed to publish said decisions, so that the adjudications 
of the Court may be complete; and that the Governor be authorized to 
subscribe for the same number of volumes containing said reports, as he 
subscribed to the other volumes of Georgia Reports, and upon the same 
terms; and that the Reporter may, in his discretion, publish such cases, 
together with a republication of the 34th Georgia Reports. 

‘‘Approved March 2, 1874.’’ 

Pursuant to this resolution, I undertook the task of ransacking the old 
records and bills of exception in these cases, together with the dockets, 
minutes and records of opinions, and from them I have made statements of 
the cases, and now present them to the public. I have given every case 
that could be found on the record of opinions, or in the office of the Clerk 
of the Supreme Court. Colonel Z. D. Harrisoy, the courteous and polite 
Clerk, rendered me cheerful aid in getting up the records, for which I here 
and now render grateful acknowledgment. I have included in this publica- 
tion what are termed the ‘‘ war cases,’’ first, because they contain impor- 
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tant principles, and secondly, because they are part of a history which, for 
myself, I do not wish to see consigned to oblivion. For like reasons, I 
have given to the public the just and beautiful tribute paid by the Bar and 
Court to the memory of our professional brethren who fell in the gallant 
struggle made by the South for independence and self-government. 

I cannot close this note without commending the liberality and enterprize 
of Messrs. J. W. Burke & Company in arranging for the publication of this 
Supplement upon terms that saved the widow of a true man from pecuniary 
loss in giving these decisions to the public, and thus completing the chain 
of Georgia Reports. That firm deserves the sustaining patronage of the 
people of Georgia. GEO. N. LESTER. 




















CASES 


ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State of Georgia, 


AT MACON. 


MARCH TERM, 1864. 


Present—JOSEPH HENRY LUMPKIN, 
RICHARD F. LYON, JUDGES. 
CHARLES J. JENKINS, 


JOSEPH W. SESSIONS, guardian, etc., plaintiff in error, vs. WIL- 
LIAM L. MANSFIELD, administrator, ete., defendant in error. 


S., as guardian for V., filed a bill in equity against M. as administrator 
of S., to recover a distributive share of the estate of S., to which it was 
claimed that V. was entitled. P. and §. also filed a bill in equity against 
the administrator and guardian, claiming said distributive share as pur- 
chasers of the same from V., and enjoining the administrator from paying 
said distributive share to the guardian. Pending these bills, the adminis- 
trator moved the Court to grant an order allowing him to pay the fund in 
his hands into Court, to abide the final deeree in said cases, which order 
was granted by the Court: 

Held,. That the Court did right. 


Motion in Stewart Superior Court, decided by Judge JoHn 
T. CLARKE, at April Term, 1863. 


Joseph W. Sessions, as guardian for Benjamin Vasser, exhib- 
ited a bill in equity, returnable to April term, 1858, of Stewart 
Superior Court, against William L. Mansfield, as administrator 
of Joseph Sessions, deceased, to recover a distributive share of 

VoL. xxx. (A) 2, 
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the estate of said deceased, to which it was claimed that the said 
Benjamin Vasser was entitled. Previous to the filing of this 
bill, John H. Pate and William F. Sneed caused Mansfield to 
be notified that they had purchased the distributive share of 
Vasser in the estate of Joseph Sessions, deceased, and had an 
assignment and transfer thereof, and insisting that said distribu- 
tive share be paid to them. Pate and Sneed afterwards filed 
their bill, returnable to the April term, 1859, of said -Court, 
against the said William L. Mansfield and the said Joseph W. 
Sessions, enjoining the further prosecution of the first bill, set- 
ting up their claim to the said distributive share of Vasser, and 
praying a decree that it be paid to them. Pending these bills, 
and counter-claims to the money in his hands, Mansfield came 
into Court, at April term, 1863, and disclaiming all interest in 
the fund, and avowing his readiness and anxiety to pay the said 
distributive share, amounting to $6,992 04, to the party enti- 
tled to it, and not knowing who that party was, asked the Court 
to grant an order allowing him to pay said fund into Court. 
The parties all being in Court, and having an opportunity to 
be heard on the motion, the presiding Judge passed the follow- 
ing order, to-wit: 

“Ordered, That the said William L. Mansfield, administra- 
tor as aforesaid, do deposit with E. F. Kirksey, clerk of this 
Court, within thirty days from the day of adjournment of this 
Court, the said sum of $6,992 04, to abide the final order and 
decree of the Court in the premises, and that the said William 
L. Mansfield, administrator as aforesaid, be discharged from all 
liability in reference to said fund.” 

The passage of this order is the error complained of. In 
certifying the bill of exceptions, the presiding Judge stafes, that 
no objection was made to the order on account of the character 
of the money, or the allowance of thirty days within which it 
should be paid into Court. He further states, that he an- 
nounced to the parties that he was ready to and would pass any 
order that they might agree upon as to the investment of the 
fund, or that he would entertain any motion from any of the 
parties on that subject, but no such agreement or motion was 


made. 
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B.S. Worrixt, for plaintiff in error. 


J. L. WIMBERLY, for defendant in error. 


By the Cowt—Lumpxin, C. J., delivering the opinion. 


Was the Court right in ordering the fund in the hands of 
William L. Mansfield to be paid over to the clerk? The ap- 
plication was made in April, 1863, when the condition of the 
currency was good, and therefore the bona fides of the motion 
then made could not be questioned. No question was raised 
upon this point. Why should not the stakeholder be relieved 
then of an embarrassment brought upon him by the counter- 
claimants to the $6,992 04, who were litigating with one an- 
other, and in the settlement of whose equities Mansfield had no 
interest ? But it is contended that he should have filed a bill 
of interpleader, and perhaps this would have been more regu- 
lar, yet the result was the same. All the parties were before 
the Court and had an opportunity of being heard, and it was 
even submitted to them by the Court, that if they would agree 
upon any disposition of the money until a decree could be ren- 
dered, it would be sanctioned. They declined interfering, and 
we think the Court was riglit in directing it to be paid into the 
clerk’s office. 

Let the judgment be affirmed. 





Seaporn C. Bryan, plaintiff in error, vx. Huan Watton, 
administrator, ete., defendant in error. 


[1.] W. recovered a judgment against B. and the latter excepted to the 
judgment, and his counsel being misled by a printed Court calendar in a 
newspaper, honestly thought that this Court met in Macon on the third, 
instead of the fourth Monday in June, 1859, Acting upon this mistake, 
the writ of error was made returnable to the January term, 1860, instead 
of the June term, 1859, as the law requires, wherefore the writ of error 
was dismissed without a hearing upon the merits of the exceptions. Upon 
a bill for new trial alleging this mistake and its consequences : 

Held, That the facts furnished no ground for new trial. 
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[2.] A Court of equity will not relieve a party from a judgment which he 
might have prevented but for his own negligence. 

[3.] Newly discovered evidence that is uncertain in its character, or simply 
goes to impeach the testimony given on the former trial, or is merely cu- 
mulative, or is not so material as that it would likely change the result of 
the case, or was available to the party before the trial, furnishes no good 
ground for a Court of equity to interpose by granting a new trial. 


Bill for new trial in Houston Superior Court, and tried be- 
fore Judge O. A. Locurang, at August Term, 1863. — 


To the April term, 1851, of Houston Superior Court, Hugh 
Walton, as administrator of Joseph Nunez, a free person of 
color, commenced an action of trover against Seaborn C, Bryan 
to recover damages for the alleged conversion of certain negro 
slaves, to-wit: Patience, a woman about twenty-eight years old, 
and her children, Sam, a boy about fourteen years old, Josiah, a 
boy about twelve years old, Louanah, alias Jane, alias Vienna, 
a girl about ten years old, James, a boy about seven years old, 
and Mahaley, alias Melissa, a girl about six years old, of the 
aggregate value of $9,000 00, and worth for hire the aggregate 


sum of $3,000 00. 
To this action the defendant pleaded the general issue and 


statute of limitation. 
The case was tried at April term, 1859, and a verdict ren- 
dered in favor of the plaintiff for $6,200 00, the value of the 


negroes, and $3,820 00 for the hire of the same. 
Counse! for the defendant then made a motion for a new trial 


on the grounds: 

1. Because the Court erred in overruling defendant’s objec- 
tion to testimony in relation to the wills of James Nunez and 
Fanny Galphin, said testimony showing that the property in 
dispute was disposed of by said wills, and that Joseph Nunez 
acquired it in that way and not by descent, and yet the wills 
were not produced or their absence properly accounted for. 

2. Because the Court overruled defendant’s objection to the 
testimony of several witnesses as to the present value of the ne- 
groes sued for, when they had not seen the negroes in eleven 


years, and some of them never, 
3. Because the Court erred in excluding certain testimony, 
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designated by brackets in the brief of evidence, and in admit- 
ting other evidence, likewise designated in the brief. 

4, Because the Court erred in admitting in evidence a copy 
will, found in the brief of evidence, as the declarations of Moses 
Nunez, the same being objected to, first, because, independent 
of the paper itself, there was no proof that Moses Nunez was of 
the same family of Joseph Nunez; second, because the paper, 
not being duly proved and recorded as a will, a certified copy 
from the files of the Ordinary’s office is no proof of the existence 
of the original, or that the copy is a correct copy, and if it was, 
the original must be shown to be lost or destroyed, or out of 
plaintiff’s reach ; third, because a copy could not be read as an 
ancient paper, without proof of the execution of the original 
and its loss or destruction. 

5. Because the Court refused to charge the jury, “That if 
Joseph Nunez was a free person of color, yet if he owned the 
property sued for, he had a right to convey it to a free white 
man, and if he did so, the plaintiff cannot recover.” 

6. Because the Court charged the jury that, “Although the 
title to his property in Joseph Nunez became extinct at his 
death, without descendants capable of taking it, and it was for- 
forfeited to the State, vet the plaintiff was entitled to recover it 
as administrator of Joseph Nunez. 

7. Because after the jury had retired and were considering 
the case, certain written communications passed between them 
and the presiding Judge, without the presence, knowledge or 
consent of defendant or his counsel. Said communieations being 
as follows: 


“ Judge Love: Will your Honor please to inform us what is 
the charge given to us in reference to the trading previous or 
subsequent to the Act of 1818 by free persons of color? Also, 
if a change of property between legal heirs of the same estate 
applies to the above Act ? 

“ Respectfully, JosEPH N. Carr, Foreman.” 


“ Mr. Foreman, and Gentlemen: The charge was, that free 
persons of color, subsequent to December, 1818, could not trade 
for and acquire property. ‘The only way they could acquire it, 
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after that time, was by descent. This rule applies, in my opin- 
ion, to all persons of this class, and with all persons, whether 
heirs of the same estate or not. After the property of a deceased 
free person of color is distributed among his descendants, it must 
remain with them respectively and descend to their lineal de- 
scendants. It cannot go to collaterals, either by inheritance or 
by traffic. You will preserve this note, as I desire, when you 
return your verdict, to show it to the counsel in the case, and 
give them any benefit they may think themselves entitled to 


under it. Respectfully, 
“Pp, E. Love, Judge.” 


8. Because the verdict is decidedly and strongly against the 
weight of the evidence, against law, and without evidence to 
support it. 

The following is a statement of the material evidence appear- 
ing in the brief which accompanied the motion for a new trial, 
to-wit: 

For the plaintiff, it was shown that he was regularly appointed 
administrator of Joseph Nunez, deceased, by the Court of Or- 
dinary of Burke county, Georgia, on the 14th January, 1850; 
that Joseph Nunez died a resident of Burke county, in the win- 
ter of 1846; that the negroes sued for were in his possession 
before and at the time of his death; that after the death of 
Joseph Nunez, Alexander H. Urquhart removed the negroes 
from the eounty of Burke, claiming them as his own; that 
Joseph Nunez was always regarded as a free person of color, 
and Alexander H. Urquhart was his guardian at the time he 
died, and for four or five years previous to that time; that Pa- 
tience and her children, sued for in this, belonged to Joseph 
Nunez, and were born his; that Nannie, the mother of Patience, 
was willed by James Nunez, the father of Joseph Nunez, to 
Fanny Galphin during her life, and then to the said Joseph 

Nunez, and that Fanny Galphin died in 1812, and then Nannie 
went into the possession and ownership of Joseph Nunez, and 
Patience was born after that time; Fanny Galphin was a free 
person of color, and the paternal aunt of Joseph Nunez; that 
Joseph Nunez left no children by any lawful wife, and the chil- 
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dren of Patience were his children, and that he always claimed 
Patience as a slave; that plaintiff demanded the negroes sued 
for from defendant, on 3d April, 1851, and he refused to give 
them up, and denied that he ever bought them from Urquhart ; 
that the negroes were worth above $6,900 00, and were worth, 
for hire, $450 00 per annum. 

For the defendant, it was shown that on the 20th of Decem- 
ber, 1846, Joseph Nunez, by deed, to which he made his mark, 
conveyed the negroes in dispute to Alexander H. Urquhart, his 
heirs and assigns forever, with a stipulation that the negroes 
should abide and remain in the full possession and control and 
custody of the said Joseph Nunez, for and during his natural 
life; that this deed was executed in Burke county; that on the 
18th February, 1847, in the county of Houston, Urquhart, by 
bill of sale, conveyed the negroes to Seaborn C. Bryan for 
$1,200 00; that Joseph Nunez had never enrolled himself as a 
free person of color in Burke county. For the defendant, sev- 
eral witnesses testified that the mother of Joseph Nunez was a 
white woman, and others that she was an Indian. A number 
of witnesses testified that they knew James Nunez, the father of 
Joseph, and that he was never regarded as having negro blood 
in him; that he was of dark complexion, with straight dark or 
black hair, which he wore in plaits, tied at the end with ribbons ; 
that he was, in the opinion of some, of white and Indian blood 
mixed, with a predominance of the latter ; and, in the opinion of 
others, was a Portuguese, or Spaniard, or Indian, or a mixture of 
these races; that his nose was not flat, or his lips thick, or hair 
kinky ; that he had the air and deportment of a gentleman ; that 
he did not associate with negroes, but with whites; that he was 
a graceful dancer, and attended the balls, dances and social gath- 
erings of the vicinity from which negroes were excluded, and 
from which he would have been excluded if he had been thought 
a negro. 

For the plaintiff’, in rebuttal, several witnesses testified that 
James Nunez was a mulatto, and so regarded, though he some- 
times associated with the whites; that Joseph Nunez was of 
mixed blood, composed of white, Indian and negro, the latter 
predominating ; and in the judgment of some, he was one half 





YP SEE ETO ET ae — 


PEP oe ata se eR ee a senee ad 


——— 








16 SUPREME COURT OF GEORGIA. 





Bryan vs. Walton. 





negro and the balance made up of white and Indian blood ; that 


he did not pretend to be anything but a free negro—lived as — 


man and wife with one of his own negro women—ate, associated 
and slept with negroes—did not vote, serve on juries, muster, or 
exercise any other right that white men exercised, and did not 
eat at the same tables or sleep in the same beds with white folks, 
and always deemed himself a mulatto; that he applied to the 
Inferior Court to appoint a guardian for him, and called him- 
self a free person of color, and that the Court did so, calling 
him a free person of color; that this appointment was made in 
1841, and at another time in 1843, The plaintiff also intro- 
duced in evidence the exemplified copy of a paper purporting 
to be the will of Moses Nunez, the father of James Nunez and 
grandfather of Joseph Nunez. This will bears date at Savan- 
nah, 14th October, 1785, and was witnessed by David Montegret 
and Joseph Abrahams, and was propounded and caveated, and 
the question of the validity of the will was submitted to and 
passed upon by Henry Osborn, Chief Justice, and Joseph Clay, 
Samuel Elbert and Richard Wylly, Associate Justices, in and at 
a Superior Court begun and held at Savannah in and for the 
county of Chatham on Tuesday, the 2d of October, 1787. Three 
of the Justices delivered opinions, and two of them declared 
against the will, on the ground that it was attested by only two 
witnesses, and was, therefore, invalid as to the realty devised, 
btit upon appeal to a jury, the will was set up. In this will it 
is stated that James Nunez, the father of Joseph Nunez, is the 
son of a woman called, in the will, “Jfulatto Rose.” Here the 
evidence closed. 

Judge Peter E. Love, who presided at the trial of the case, 
overruled the motion for a new trial, and defendant excepted. 

Counsel for defendant then prepared and tendered a bill of 
exceptions in due form, assigning error upon the rulings of the 
Judge, as stated in the motion for new trial, and alleging that 
the Court erred in refusing said new trial. This bill of excep- 
tions was certified by the Judge on the 4th day of June, 1859, 
and counsel for plaintiff acknowledged service of the same of 
the 9th of June, 1859, and it was filed in the office of the clerk 
of Houston Superior Court on the 11th of June, 1859. 
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The Supreme Court, to which this bill of exceptions should 
have been returned, began its session, according to law, on the 
fourth Monday in June, 1859, but the counsel of the defendant 
and the clerk of the Houston Superior Court being misled by 
a Court calendar published in a newspaper, honestly thought 
that the Supreme Court met in Macon on the third instead of 
the fourth Monday in June, and acting upon this mistake, the 
bill of exceptions was returned to the January term, 1860, of 
the Supreme Court at Macon. If they had known that the 
Court sat in Macon on the fourth Monday in June, the bill of 
exceptions could and would have been returned to that term, for 
there was ample time so to have returned ; but honestly believ- 
ing, from the newspaper calendar, that the Court would meet 
on the third Monday, and there not being time between the 
filing of the bill and the said third Monday to return it to that 
time, it was returned to a subsequent term of the Supreme 
Court. 

At the January term, 1860, of the Supreme Court at Macon, 
the case was continued for providential cause, and at the June 
term, 1860, the writ of error was dismissed, because it was im- 
properly returned, and the defendant was not heard upon the 
merits of his exceptions to the rulings and judgment of the 
Court in said case, 

On the fourth day of March, 1862, the defendant brought a 
bill in equity, in Houston Superior Court, against the defendant, 
who lived in the county of Burke, in which bill he set forth all 
the proceedings in said case, assigning error upon the rulings, 
decisions and charges of the presiding Judge, as hereinbefore 
stated, and also alleging the mistake and misapprehension under 
which he and his counsel and the clerk all labored as to the time 
of the meeting of the Supreme Court in Macon, as before stated, 
by which he lost a hearing upon the merits of his exceptions, 
and also alleging that since the trial of his case, and since the 
motion for afew trial was made, and since his writ of error was 
dismissed, he has discovered new evidence which ought to 
change the result of the case, in the event of a new trial, and 
praying that the judgment against him be set aside and a new 
trial of said case be awarded to him, 
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Attached to the bill by way of exhibits are the original suit 
in trover with the verdict and 4udgment thereon, the motion for 
new trial with an approved brief of the evidence, the bill of ex- 
ceptions with a certificate that the same was dismissed without 
a hearing upon the merits, and the following affidavits as to the 
alleged mistake, and as to the newly discovered evidence, to-wit : 

Affidavit of John M. Giles, taken in Houston county, and 
dated 6th July, 1861, in which he “ deposeth and says, that he 
was one of the counsel for Seaborn C. Bryan in the case of Hugh 
Walton, administrator of Joseph Nunez, against Seaborn C. 
Bryan—trover and conversion in the Superior Court of said 
county; that he, with the assistance, counsel and advice of the 
other counsel engaged in the case, prepared the bill of excep- 
tions in said case in behalf of said Seaborn C. Bryan, in order 
to carry the same to the Supreme Court of the State, at Macon, 
January term, 1860; that, from a calendar which he consulted, 
he verily believed at that time that the June term, 1859, of said 
Supreme Court began on the third Monday instead of the fourth 
Monday in June of that year; that Messrs. Warren & Hum- 
phries, two of his associates in the case, seemed to be of the 
same impression, and they and deponent acted upon that belief 
in preparing the case for the Supreme Court. When the bill of 
exceptions had been signed, this deponent obtained the acknowl- 
edgement of service on the original bill of exceptions and filed 
the bill of exceptions in the clerk’s office of the Superior Court, 
under the impression that the case would, according to law, be 
regularly returnable to the January term, 1860, of the Supreme 
Court ; that by delaying to serve the bill of exceptions, or to file 
it in the clerk’s office of the Superior Court, after it had been 
served, two days longer it would have been certainly returnable 
to said January term, 1860; that such delay would have left 
several days of the time allowed by law for serving and filing 
the bill of exceptions; that it was at that time understood by 
deponent and his associate counsel, and he believ4Mit was so un- 
derstood by Samuel D. Killen, Esq., one of the counsel for 
Walton, that the case would be returnable to the said January 
term, 1860, and deponent and his associates remained of that 
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opinion until after the adjournment of the June term, 1859, of 
the Supreme Court.” 

Also, a second affidavit of the said John M. Giles, taken in 
Houston county, and dated 28th October, 1862, in which he 
says, on oath, “that the calendar referred to in his foregoing 
affidavit was a printed calendar, and stated the June term, 1859, 
of the Supreme Court for the Macon district was the third Mon- 
day in June, and that deponent was misled by the said printed 
calendar.” 

Also, an affidavit of James F. Dailey, taken in Macon county 
on the 5th July, 1861, in which he deposes “that he knew 
Joseph Nunez, of Burke county, while in life, and that he, 
Dailey, was at that time a citizen of Burke county, and to the 
best of his recollection and belief, he was tried in the county of 
Burke upon his status of citizenship, and it was then and there 
determined by the Court that he was a free white citizen. The 
testimony, so far as he recollects, was that he was a Portuguese, 
and not a free negro. There are some circumstances that oc- 
curred on that day that make it more plain to my mind, per- 
haps, than it would otherwise have been, but he has no record 
that he can refer to, and must rely upon his recollection alto- 
gether, as the records of the county of Burke have been de- 
stroyed by fire, as he learns and believes.” 

Also, an affidavit of Ki. J. Carter, taken in Burke county, on 
the 28th of June, 1861, in which he swears that, “from the 
best of his recollection there was a judicial investigation in said 
county of Burke in reference-to the status of citizenship of Jo- 
seph Nunez, and it is his impression he was pronounced not a 
free person of color, but a Portuguese, and that the records of 
said county being destroyed by fire, he is unable to refresh his 
memory by reference thereto.” 

Also, an affidavit of Ransome Lewis, taken in Burke county, 
on the 27th of June, 1861, in which he swears, “that to the 
best of his knowledge and recollection, Juseph Nunez, late of 
Burke county, was tried in the Superior Court of said county 
upon his status, and it was then and there determined that he 
was a free white citizen and not a free negro, The records of 
the county having been burned, he has to rely upon memory, 
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and he further says that he was there and heard part of the tes- 
timony given in upon said trial.” 

In addition to these affidavits, there was attached to the bill 
affidavits of complainant and all his counsel that, although 
reasonable diligence had been used by them to ascertain and 
prove the status of Joseph Nunez, yet they did not know until 
after the last trial of the trover case in Houston Superior Court, 
that there had been an adjudication in Burke Superior Court, 
that said Nunez was a free white citizen, and did not know, 
until after said trial, that the facts stated in the affidavits of 
Dailey, Carter and Lewis could be proved. 

To the bill Walton set up a demurrer, on the ground that 
there was no equity in the bill which entitled complainant to 
the discovery and relief prayed for. 

The case was heard and decided upon the bill and exhibits 
thereto, and the demurrer, and after argument had, the pre- 
siding Judge sustained the demurrer and dismissed the bill, 
and that judgment is the error complained of here. 


ELI WARREN, JOHN M. Gites, SamMuEL HAuu and Sam- 
VEL T. BAILEY, for plaintiff in error. 


SAMUEL D, KILLeEN and James A. PRINGLE, contra. 


By the Cowrt—Lumpxiy, C. J., delivering the opinion. 


I have carefully reviewed the voluminous documents con- 
nected with this case, and find nothing to raise a doubt as to the 
correctness of the conclusion to which the Court came in its de- 
cision, affirming the judgment of the Circuit Judge. No case 
has been produced, we presume none can be found, in which a 
judgment of a Supreme Court had been reversed in an Inferior 
Court upon the ground of accident and mistake. Establish 
such a precedent, and the circle of litigation is complete, the 
end of it unattainable. Notwithstanding our Constitution has 
labored to bring about a contrary result, scores of cases which 
have been brought up to this Court, which have gone off on 
similar accidents, mistakes or misapprehensions of law, or fact, 
or both, might be renewed. This is probably a hard case on 
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Mr. Bryan, but what is the ground of surprise upon which he 
seeks relief ?—that his counsel mistook the term of the Supreme 
Court to which his bill of exceptions was returnable, and that 
they were led into the error by relying on a newspaper calendar 
instead of the published statute of the State for information, 
a source of information, as is well known to the profession, no- 
toriously inaccurate. In Rogers vs. Kingsbury, 22 Georgia 
Reports, 60, a motion to dismiss an appeal was granted by the 
Superior Court and the appellant excepted. A bill of excep- 
tions was made out, but, owing to a mistake of the clerk, the 
papers were not transmitted in proper time to this Court, and 
the judgment of confession was affirmed. <A bill was filed 
praying for a new trial and an injunction. The Chancellor re- 
fused, and an appeal was again taken to this Court. Judge 
BENNING delivered the opinion. “A writ of error,” he said, 
“ would have furnished a corrective for the errors complained 
of in the bill, but the benefit of the writ of error was lost to the 
complainant by his own negligence. We must impute it to his 
own negligence that he did not get a mandamus, and, therefore, 
we must impute it to his negligence that he missed having his 
case heard in this Court. Now, a Court of equity will not re- 
lieve a party from a judgment which he might have prevented 
but for his own negligence.” And this is only one of a nu- 
merous class of cases standing in the same category. In some, 
the party supposed he had obtained an acknowledgment of ser- 
vice, but it proved to be otherwise. In all, some misapprehen- 
sion or mistake as to duty. 

We commend the zeal of counsel in their clients’ cases. But 
what are we called on to do in this record? To review our 
own decisions “upon grave questions of law” decided by this 
Court between these same parties in 1853, eleven years ago, 
in 16 Georgia Reports, 185; and again reaffirmed in 1856, 
20 Georgia Reports, 480, to-wit: the escheat question, and the 
construction of the Acts of 1818 and 1819. Never were ques- 
tions more elaborately argued or more generally considered, as 
the Reports will show. For one, I must be excused from such 
a Sisyphean labor, And as to the abstract justice of this case, 
I can truly say that, after examining the evidence carefully, 
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and for the third time for the last ten years, there never was a 
fairer case for doubt on the main point involved, to-wit: the 
status of Joseph Nunez. Was he a free white man, or a free 
person of color? Let in the evidence of file from Chatham 
county of the will of old man Nunez, and there is moral, if not 
legal, certainty upon the point, and notwithstanding the ridi- 
cule attempted to be cast upon this document, as that, although 
it purports to be dated in 1785, and as adjudicated by the 
“Honorable Henry OssorNneE, Esquire, Chief Justice, the 
Honorable JosepH CLAy, SAMUEL ELpBert and RicHarp 
Wy ty, Esquires, Assistant Justices,” yet counsel suggests 
that “it may bea fiction, a forgery of quite modern date.” ‘The 
files whence it was taken are subject to constant change, alter- 
ation, addition, subtraction, unpereeived by any custodian,” and 
counsel “concluded, if anything that a grave Judge might do 
could possibly look ludicrous, the admission of this document, 
and the reason for it, would strike my eye in that point of 
view.” 

I submit that there is one thing, at least, more ludicrous than 
the ruling of his Honor, and that is the foregoing supposition 
of learned counsel. Did Hugh Walton or his counsel intro- 
duce by stealth this document amongst the files of the Ordinary 
in Chatham county? I doubt whether there be two men in 
the State that know that Henry OsBorNneE was Chief Justice 
of Georgia in 1787, and that JosepH CLay, SAMUEL ELBERT 
and RicHARD WYLLY were his associates. Sir Walter Scott 
has acquired no little celebrity as a writer of fiction, but the 
forger of the imaginary will of the imaginary Moses Nunez has 
thrown the author of the Waverly Novels far into the back- 
ground. No more genuine document ever came from the 
pigeon-holes of a clerk’s office than this paper, purporting to be 
the last will and testament of Moses Nunez, “gentleman,” as 
he is therein styled, and the decision of the Court upon it, de- 
Jivered by the Judges seriatim, smacked smartly, too, of West- 
minster Hall, although it may not quite equal in ability the 
decree of Sir Thomas Moore, Chancellor of England, as to the 
disputed ownership of a dog, claimed by his own lady and a 
market woman, (which, strange to tell, is the only monument 
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of his judicial wisdom that has been preserved to us,) or the de- 
cision of Solomon as to the maternity of the child. Assuming, 
then, this document to be genuine, what inferences are to be 
made from its contents? What was Moses Nunez? Probably 
a Portuguese, as his name imports, from a left hand marriage 
with a mulatto by the name of Rose; that from this connection 
sprang James Nunez, Alexander Nunez, and Fannie Nunez, 
who afterwards intermarried with George Galphin ; that James, 
one of the offspring, emigrated to a then distant part of thecountry, 
that he acquired some notoriety at dances for the grace and agil- 
ity with which “he tripped the light fantastic toe ;” that James 
Nunez intermarried with a very pretty white woman, that by 
reason of this intermixture with the white race, Joseph Nunez 
was lighter than his father, whose mother, in the words of one 
of the witnesses, was a woolly-headed mulatto. From this sim- 
ple, and, I doubt not, truthful genealogy, you have the solution 
of this much mooted matter as to the origin and blood of this 
mongrel family. Some of the witnesses testified that it was 
constituted of white, Indians and negroes—others, that they 
were white, Indian, negro, Portuguese and Spanish; whereas, 
the Portuguese and mulatto, viz: white and negro, accounts for 
the whole difficulty. This early record, then, sheds a flood of 
light upon these various conjectures as to the blood of this 
family. Says the counsel for plaintiffs in error, in commenting 
on the pliancy with which Joseph Nunez yielded himself to the 
guardianship of McNowell and Urquhart, “ We call Joseph 
Nunez idiotic from the conduct of his whole life. Although 
all the testimony shows that his father was a man of property, 
refinement and education, and left a considerable property to 
Joseph, yet he never learned to write his own name, and took 
up with negroes as his associates, instead of maintaining in so- 
ciety the position of his father and mother, marrying one of his 
own slaves for his wife and having a family by her. Could 
not such a dunce be made to believe it was necessary for him to 
have a guardian?” I ask, why was he suffered thus to grow up 
in ignorance? Who was charged with his early training? I 
answer, James Nunez, his father—this man of property, refine- 
ment and education, but who seems, after all, to have prided 
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himself much more upon the accomplishment of his feet than 
his head. No; the father had eaten sour grapes, and the chil- 
dren’s teeth were on edge. The old Portuguese ancestor took 
“mulatto Rose” for his concubine, acknowledged her as such in 
his will, (feeling no degradation by the fact,) in which he styles 
himself “ gentleman,” and renders thanks to the mercy and good- 
ness of God “in preserving to him asound mind and memory by 
which he is enabled to give freedom to mulatto Rose and their 
mutual offspring, James, Robert and Alexander Nunez, and 
their daughter, Fannie Nunez—a full and perfect freedom from 
all slavery and servitude, and, also, negroes and other property, 
as a reward and acknowledgment of the faithful conduct and 
behavior of the said mulatto Rose toward him and his children.” 

Is it strange that persons should have mistaken the blood of 
James and Joseph Nunez? It is done daily in our midst. A 
mistress and her maid recently received Episcopal confirmation 
together, kneeling side by side at the same altar, boarding at 
the same hotel, where the latter was received and treated as a 
white woman by the inn-keeper and his female guests, when 
the latter turned out to be a mulatto, and was promptly hurled 
from her position of social equality. A man, at the beginning 
of this war, dropped into a village of one of our counties in 
Middle Georgia, and becoming rather famous for his pugilism, 
he was chosen an officer in one of the volunteer companies en- 
listing for the military service. His status was never ques- 
tioned, until, accosted rather familiarly by his fellow-servant, 
who had known him long and intimately, an investigation was 
had, and Sambo was returned to his owner. Which of us has 
not narrowly escaped petting one of the pretty little mulattoes 
belonging to our neighbors as one of the family? But I for- 
bear further remarks, and come to the gravamen of the bill for 
a new trial in the action of trover. 

The substance of the ground is, that since the trial of the 
above action of trover, Mr. Bryan has been informed and be- 
lieves that the records of Burke Superior Court will show that 
the status of Joseph Nunez as a free white citizen was estab- 
lished by the judgment of the Superior Court; that said records 
have been destroyed by fire, and that he hopes and expects to 
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be able to supply them upon sufficient testimony, so as to pro- 
cure and produce in evidence record proof of said important 
fact, and the plaintiff in error attaches to his bill as exhibits the 
depositions of James F. Dailey, E. J. Carter and Ramsome 
Lewis in support of this ground. The Court could do no better 
than adopt the criticism of Colonel Pringle, counsel for the de- 
fendant in error, upon this testimony. Dailey swears that he 
knew Joseph Nunez while in life, and to the best of his recol- 
lection and belief, he was tried in Burke county upon the status 
of his citizenship, and it was then and there determined by the 
Court that he was a free white citizen. The testimony, so far 
as he recollects, was that he was a Portuguese, and not a free 
negro. ‘There are some circumstances that occurred on that day 
that make it more plain to my mind, perhaps, than it would 
otherwise have been, ete. He has to rely upon his recollec- 
tion, as the records of the county of Burke are destroyed, ete. 
In this deposition there is nothing certain. The witness testi- 
fied from the best of his recollection, and as far as he recollects, 
etc., and says there were some circumstanees that occurred on 
that day that make it more plain, ete. But what these cireum- 
stances are that made it more plain, the witness has not deigned 
to tell. Indeed, the whole tenor of his affidavit shows the wit- 
ness to have been in doubt, and yet struggling between his 
doubts and his duty on the one hand, so as to avoid the crime 
of false swearing, and his ardent desire to accommodate his 
friend and neighbor, Mr. Bryan, on the other. He seems to 
strain a point and state that he (himself) was tried on his status 
of citizenship, to the best of his (witness’) recollection and belief. 
Carter swears, to the best of his recollection there was a judicial 
investigation in reference to the status of citizenship of Joseph 
Nunez, and it is his impression he was pronounced not a free 
person of color, but a Portuguese, ete. 

Here is more doubt and uncertainty than in the other affida- 
vit. He only remembers, to the best of his recollection, a judi- 
cial investigation in reference to his status, etc., and then states 
his impression of the result. Lewis goes one step further in his 
affidavit; he says, to the best of his knowledge and recollec- 
tion, (not belief,) that Nunez was tried in the Superior Court of 
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Burke county upon his status, and it was then and there deter- 
mined that he was a free white citizen, and not a free negro; the 
record being burnt, he had to rely upon memory ; and he fur- 
ther saith, that he was there and heard a part of the testimony 
given in upon said trial. I say Lewis’ deposition goes one step 
further, because he states that it was in the Superior Court that 
the trial was had; but, like the others, he speaks of but a single 
trial or investigation, as if only one trial was had, nor do either 
of the witnesses specify with proper precision the nature of the 
issue, nor the time at which it was tried, and the Court is left 
to conjecture whether it was the direct issue on the status of 
Joseph Nunez, as provided by statute of 1840, (see Cobb N. D., 
530,) or some other issue in which the sfatus of said Nunez be- 
came a question. Nothing but a direct issue on said status could 
operate as an estoppel. The statute above alluded to requires 
“ two concurring verdicts, as in case of divorce.” Which of these 
verdicts do the witnesses allude to? If the first, the depositions 
do not go far enough. If the last, the fact would have become 
so notorious that the complainant would have little or no diffi- 
culty in establishing it by the positive testimony of some one 
who sat upon the trial, or by some other person who was present, 
either a resident lawyer or the Judge, or some other member of 
the bar. But there is abundant proof in the record here that 
no such state of facts ever existed. This statute in Cobb’s New 
Digest, page 530, was passed in 1840, and the exhibit to com- 
plainant’s bill shows that it was proven in the trover trial by 
the records of Burke Inferior Court that the intestate of defend- 
ant in error (Nunez) had applied both in 1841 and 1843 to have 
a guardian appointed, and in the judgment of said Court, which 
is a Court of record in both applications, Nunez is called “a 
Sree person of color:” See printed exhibit, page 26. Again, by 
page 12 of said exhibit, it will be seen that the complainant had 
searched the records of Burke Superior Court, for he has there 
introduced the interrogatories of the clerk, together with the 
copy interrogatories of one Joseph Bush, in order to impeach 
his (the said Bush’s) testimony in the trover trial in Houston. 
In these copy interrogatories, Bush, in speaking of James Nunez, 
the father of Joseph Nunez, says, “he was an American ; his 
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father was a Portuguese; he passed as a white man,” ete. If there 
had beer anything more in his favor, would he not have then 
discovered it? See complainant’s exhibits, pages 12 and 13. In 
this we have the clue to the muddy and indistinct recollections 
of Dailey, Carter and Lewis, on which they have grounded their 
affidavits. It is altogether more than probable that this was the 
case of which they still had a dim recollection when they testi- 
fied for complainant’s benefit. Another cdmsideration is worthy 
the attention of the Court. The affidavits were in the hands of 
complainant since the last of June or Ist of July, 1861. His 
bill is not filed until the April term, 1862, of Houston Superior 
Court. The argument on the demurrer was heard in Chambers 
in November, 1862, at which time counsel amended his bill. 
In this amended bill they state that complainant had been very 
diligent to ascertain or elicit testimony concerning the status of 
said Nunez, ete., but he nowhere alleges that he has taken any 
steps in Burke county to have the pretended burnt or destroyed 
record set up, ete. Why did he not do so? Is it not evident 
to the Court that if he had placed much confidence in these affi- 
davits of Dailey, Carter and Lewis, that he would have dune so? 
How is the pretended fact which he wished to set up by these 
affidavits to avail him unless he does establish the lost record, 
which he would have the Court believe once existed. To my 
mind, the conclusion is irresistible that it is all a mere pretext 
to revivify the defunct case—to once more get it reinstated on 
the docket of the Court below, and thus delay, for an indefinite 
period, the final result of the case, and this, too, when he has 
already had four trials at law and two hearings in this Court, 
besides the one on which his case was dismissed, on account of 
his negligence and that of his counsel. But this evidence, if it 
were unexceptionable in every other respect, is only cumulative ; 
because it only seeks to make a defense stronger which they have 
already made. Indeed, it was on the point to which the testi- 
mony relates that the main issue was made below. | 

I need not cite authorities to support the position that newly 
discovered evidence, which is cumulative, furnishes no ground 
for relief against a judgment at law. All evidence is cumula- 
tive which merely multiplies witnesses to any one or more of 
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those facts before investigated, or only adds other circumstances 
of the same general character: 3 Graham and W., 1048; 20 
Com. Rep., Waller vs. Graves, 303. 

The evidence brought up here by the complainant does this 
only, and nothing more, for it fails to establish the fact that 
there was a legal judgment on the issue of Nunez’s status. 
There is, it is true, an occasional exception to this rule, as when 
by admitting cumulative testimony, what was before mysterious 
and doubtful, becomes plain and certain; so that, if received, 
the most obvious justice—and if rejected, the most palpable in- 
justice—will be done. Courts do not hesitate to adopt the for- 
mer alternative, or where a case with all the light that can be 
thrown upon it is still obscure, and subsequent developments 
entirely remove that obscurity and show that injustice has been 
done by the verdict, it is but common justice that the aggrieved 
party should have a new trial: 3 Graham and Waterman, 1064. 
But this case presents no such claims upon the consideration of 
this Court. Like a bill of review, a bill for a new trial should 
not be entertained for a discovery of evidence, unless the new 
evidence be either of a certain and permanent character, as a 
writing, or relevant to a point which was not put in issue for 
want of proof to sustain it. This is the genera] rule. We 
know of no case in which a new trial has been granted or sanc- 
tioned on the isolated ground of a discovery of witnesses to a 
fact involved in the issue at law and tried. That this ought 
never to be done is proved not only by the unjust and mischiev- 
ous consequences of a different practice, but by an unbroken 
series of decisions: 8 Graham and Waterman, 1540 and 1541. 
Again, these affidavits go to impeach the testimony in the former 
trial, because if they lead to anything at all, it is to prove that 
which, if obtained, would be in direct conflict with the records 
of Burke Inferior Court, and for this reason the Court will re- 
fuse a new trial: 10 Georgia, 511, Berry vs. The State. Nor is 
the evidence (that is, what these witnesses would themselves 
prove,) so material as that it would probably produce a different 
verdict if the new trial were granted: Ibid. As to the other 
grounds in complainant’s bill, if, indeed, his counsel are serious 
in urging them, though I suppose they were put in as mere 
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“make shifts,” they come too late, because they knew of them 
during the pendency of the trover trial, and nowhere allege that 
they have recently come to the knowledge of them. If they 
were available at all, they were so pending the trial at law. For 
Courts of equity will not interpose for the relief of parties 
against verdicts and judgments at law if the defendant below 
neglect to bring his bill for discovery in aid of his defense at 
law: 1 Graham and Waterman, 571, and cases there cited ; 
William vs. Lee, 3 Ark., 223. 

We will merely add that it is strange that no one can be 
found to testify more satisfactorily about this issue, alleged to 
have been tried in Burke Superior Court. My brother JENKINS, 
though by no means an old man, still his professional recollec- 
tion reaches back, I apprehend, to 1840, and perhaps beyond 
that; he is intimately acquainted with the population of Burke 
county, and for upwards of twenty years has borne an impor- 
tant part in its judicial proceedings: does he recollect of any 
such question ever having been tried and decided by the Courts 
of that county? So of ex-Governor Crawford, and many other 
attorneys, some of whom are yet alive, and others were living 
until within a late period. Would the testimony of these three 
witnesses be sufficient to supply the burnt records? We appre- 
hend not, and that test is decisive of the question. 

Upon a calm review of the whole case, then, we feel con- 
strained to affirm the judgment of the Court below. 

Let the judgment be affirmed. 





Henry K. Dantet ef al., plaintiffs in error, vs. Joan P. Dun- 
CAN, administrator, ete., defendant in error. 


D. made his will, in which he directed that all his property not specifically 
bequeathed should be kept together until his oldest child attained his ma- 
jority, and that, in the meantime, his wife and children should receive a 
joint support out of the income of his estate. The testator further direc- 
ted that when his oldest child became of age, his property should be divi- 
ded between his wife and such of his children as were then living, deliver- 
ing to the child thus becoming of age his full share. He further directed 
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that the entire estate remaining, after delivering to the child arriving at 
full age his share, should be kept together for the benefit of his wife and 
minor children—a new division to be made as each child arrives at full 
age. Testator’s oldest child attained majority and received his share of 
his father’s estate. The next oldest son died at nineteen years of age, 
and on a bill filed for direction : 

Held, That the oldest son was entitled to his part of the share that the sec- 
ond son would have been entitled to, if he had lived to be twenty-one 
years old, and that the remainder of such share should remain with the 
estate for the benefit of testator’s wife and minor children until another 
division occurred under the will. 


Bill for direction, in Sumter Superior Court, and decision by 
Judge RicHarp H. Cuark, at April Term, 1863. 


The questions decided in this case arose out of the following 
state of facts : 

On the 18th of March, 1851, James K. Daniel made and 
published his will, and afterwards died, leaving the will in full 
force, and the same was proved and recorded in due form of 
law. The following is a copy of the will, to-wit: 

“1. As tosuch worldly estate as it hath pleased God to intrust 
me with, I dispose of the same, after payment of all my just 
debts, by my executrix, and executor hereinafter named, as fol- 
lows, to-wit: I give, devise and bequeath to my beloved wife, 
my house and lot in Americus, with all the appurtenances, all 
my household and kitchen furniture, carriage and horses, and 
everything appertaining to the house, yard, and out-buildings ; 
and I further give and bequeath to my said wife, the sum of 
five thousand dollars ($5,000 00,) to be paid to her as soon after 
my decease as may be convenient. 

“2. It is my wish and desire, that my plantation and negroes, 
and all my property (not hereinbefore given to my wife,) be 
kept together under the direction of my executrix and executor, 
until my oldest child arrives at the age of twenty-one years ; 
during that time my wife and children to receive a joint sup- 
port out of the income arising from the same. 

“3. I further will and direct, that as soon as my oldest child 
shall have arrived at the full age of twenty-one years, that a 
division be made of my estate, real, personal and mixed, (ex- 
cept the portion hereinbefore given to my wife,) between my 
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wife and such of my children as may then be living, each to 
have an equal share, and the child or children of any deceased 
child, to represent and receive the share of such deceased child— 
the full share of such child who has arrived at the age of 
twefity-one years to be given and delivered to such child, if 
in the discretion of my executrix and executor, they deem it 
expedient to do so; and all the remainder of the shares, and 
the entire estate, not given over to such child then arrived at 
full age, to be kept together for the benefit of my wife and the 
minor children—a new division to be made as each child shall 
arrive at the full aye of twenty-one, as hereinbefore stated, if 
my executrix and executor shall deem it prudent to do so. 

“4, I further will and direct, and it is my desire, that my 
children be properly educated, and that my wife and my execu- 
tor use their discretion in regard to their education, and the 
expenses to be incurred for the purpose. 

“5, I further will and direct, that any overplus of income 
that may remain from year to year, after providing for the sup- 
port of my family and the education of my children, together 
with any money that may hereafter be paid over to my estate, 
or may be left at my decease, and not herein provided for, be 
invested by my executrix and executor in good stocks and other 
securities, for the benefit of my wife and children, as hereinbe- 
fore stated, but no part of it to be invested in plantations or ne- 
groes, as I deem it best that the interest of my estate in that 
kind of property should not be increased after my decease. 

“6. And I do hereby nominate and appoint my beloved 
wife, and my friend and brother-in-law, Augustus H. Gibson, 
jointly and severally, executrix and executor of this my last 
will and testament.” 

Sarah H. Daniel and Augustus H. Gibson qualified as exec- 
utrix and executor of the will. Gibson died, and left Mrs. 
Daniel sole executrix of the will, and she afterwards intermar- 
ried with John P. Duncan, who became administrator de bonis 
non, cum testamento annexo of the estate of James K. Daniel, 
deceased. 

At the death of the testator, he left surviving him, his wife, 
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Sarah H. Daniel, Henry K. Daniel, the oldest child, John C. 
Daniel, next oldest, Lucy B. Daniel and James K. A. Daniel. 

On ‘or about the 28th of March, 1859, Henry K. Daniel 
attained the age of twenty-one years, and his share or portion 
of the testator’s estate was set apart and delivered to him. 

In the year 1859 or 1860, John C. Daniel, the next oldest 
child of the testator, died single and intestate, being then about 
nineteen years old. 

In February, 1863, John P. Duncan, the administrator, filed 
a bill in equity, in Sumter Superior Court, where all the parties 
resided, against Henry K. Daniel, Lucy B. Daniel and James 
K. A. Daniel, asking a judicial construction of said will, and 
seeking the direction of the Court in executing the will and ad- 
ministering the estate. 

The complainant seeks the direction and decree of the Court 
upon the following questions: 

Ist. Whether the legacy or share in the residuum of testator’s 
property, vested in the said John C. Daniel, so as to be trans- 
missible to his representatives? 

2d. Whether such legacy or share lapsed and vested back 
into the general residuum. 

3d. If it lapsed and reverted back, whether the whole residuum 
is to be divided between the said Henry K Daniel, Lucy B. 
Daniel and James K. A. Daniel, the brothers and sister of 
the said John C. Daniel, or whether between them and Sarah 
H. Daniel, the widow of testator and now wife of complainant. 

4th. Whether upon the arrival at twenty-one years of age of 
any of the children, complainant, as administrator, has the dis- 
cretion under said will to detain or keep from such legatee thus 
arriving at full age, his or her share, if it should be deemed 

right by him to do so, 

Guardians ad litem were appointed by the Court for the de- 
fendants, who were minors, and the following judgment and 
decree were rendered, to-wit: 

“Tt is ordered and decreed in said case by the Court, that John 
C. Daniel, not having lived to the age of twenty-one years, had, 
at the time of his death, no interest under the will and testa- 
ment of his father, James K. Daniel, vested in him. It being 
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considered by the Court, that if the said John C. Daniel had 
lived until this time, he would have been twenty-one years old 
and would have been entitled to a share under said will, and 
Joseph Holiday, Joseph W. Robert, John Colley, George Colley 
and Mims, of Calhoun county, where the estate is situated, are 
hereby appointed commissioners, to set apart to Henry K. Dan- 
iel his fourth part or share out of that portion of the estate of 
James K. Daniel, which John C. Daniel would have been 
entitled to had he lived to have attained the age of twenty-one 
years, and that the other three-fourths of the said share that 
John C. Daniel would have been entitled to if he had lived as 
aforesaid, be kept together for the benefit of Mrs. Sarah H. 
Duncan and the minor childre& under the will, as provided 
therein. And it is further ordered, that the commissioners 
aforesaid make report of their actings and doings to the Court 
of Ordinary of Sumter county. And it is further ordered, that 
before the share aforesaid of Henry K. Daniel is taken out of 
said estate, that said commissioners set apart the sum of $600 00, 
to pay the fees of James J. Scarborough, solicitor for complain- 
ant, and Henry K. McCay, solicitor for defendants, and the 
costs of this suit and proceedings, and that the division be made 
under the statute of distribution of this State.” 
Error is assigned on this decree. 


H. K. McCay, for plaintiffs in error. 


J. J. SCARBOROUGH, for defendant in error. 


By the Court—Lumpxiy, C. J., delivering the opinion. 


Fully concurring, as we do, with our brother Clark in the 
construction put upon the will of James K. Daniel, and in the 
direction given by his decree to the future administration of the 
estate, we cheerfully adopt his clear and well considered opinion 
as our own, and make it the judgment of this Court: 

“The testator directs, by the second clause of his will, that 
his property, except the specific legacy to his widow, ‘be kept 
together, under the direction of my executrix and executor, wn- 
til my oldest child arrives at the age of twenty-one years. During 
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that time, my- wife and children to receive a joint support out of 
the income arising from the same.’ By the fourth item, he 
directs that ‘any surplus of income that may remain from year 
to year, after providing for the support of my family and educa- 
tion of my children, be invested in certain property therein 
named, for the benefit of my wife and children, as hereinbefore 
stated,’ 

“Tt is clear, from these clauses, that no legacy vests at the death 
of the testator, except that to Mrs. Daniel, which is not, in any 
manner, in controversy. There is no absolute, present gift of 
the corpus, nor of the income, in such manner as to carry the 
corpus with it, for the income is to be applied to the maintenance 
and education of the family, amd the surplus is bequeathed as 
the lands, negroes, ete., are. When, then, does the property for 
the first time vest? This is answered by the language of the 
will already quoted, which is equivalent to saying it shall first 
vest when my oldest son, or if my oldest son, attains the age of 
twenty-one years, and as further qualified by the terms of the 
third clause, which says it shall then be divided ‘ between my 
wife and such of my children as may then be living, each to have 
an equal share, and the child or children of any deceased child 
to represent and receive the share of such deceased child.’ The 
clause Jast quoted still stronger manifests the intention of the 
testator, that his oldest boy must arrive at twenty-one before 
his legacy became vested, because if not in life at that time, nor 
having a child or children surviving him, his share remained 
with the estate, and the younger children who then might not 
be in life, took no interest whatever in the share intended for 
the oldest. This intention of the testator is nearly everywhere 
apparent in his will. If we consider it settled that the oldest 
child must arrive at the age of twenty-one years before his leg- 
acy vests, then the question arises, is the legacy of the younger 
children subject to the same contingency? If the testator has, 
in so many words, so declared, that must determine the question 
propounded affirmatively. I maintain that he has so said in 
the latter clause of the third item. This says that ‘after the 
oldest son’s share has been set apart to him, all the remainder 
of the shares, and the entire estate, not given over to such child 
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then arrived at the full age, to be kept together for the benefit of 
my wife and the minor children, a new division to be made as 
each child shall arrive at the full age of twenty-one, as herein- 
before stated” How, then, and on what terms was the division 
made in favor of the oldest child? How is it ‘hereinbefore 
stated?’ As before stated, the legacy of the oldest child was 
contingent upon his arrival at the age of twenty-one years, and 
upon the happening of that contingency, a division is to be made 
that he may receive that legacy. ‘That is the manner of vesting 
and dividing ‘hereinbefore stated,’ and which is made applica- 
ble to the legacies of the younger children. This will be made 
more apparent by an examination into the intention of the tes- 
tator, to be drawn from the whole will. 

“The testator evidently believed it to be the interest of those 
who had claims on his bounty not to give the property until a 
necessity should arise for it. That necessity was the arrival of 
a child at full age, when he, by the law, enters for the first time 
upon the business of life. If that necessity should never arrive, 
he desired not to give, and, therefore, not to divide his property, 
but to keep it together for the benefit of his wife and children, 
and thus keeping together to be disturbed only upon the hap- 
pening of the contingency mentioned. If this was his motive— 
his purpose—it would destroy it completely to make the gift 
take effect in favor of a younger child if not in life at the time 
he should be twenty-one years of age, and thus compel a division, 
while it is made necessary that the oldest should arrive at full 
ave. At the death of the oldest, only those of his other children 
were to share in the divisions (as qualified by the testator,) 
‘who might then be living,’ while in the case of the younger, if, 
as to them, the legacies are to be treated as vested, the property 
must be divided at the time when each would arrive at twenty- 
one, even though then not in being, and the share of each would 
be withdrawn from the estate to go to the next of kin, whoever 
they might be, or to pass into stranger hands, perhaps, by the 
wills the legatees might make and leave. Such is not the ‘ man- 
ner’ in which the testator has disposed of his property, as de- 
fined by the terms ‘hereinbefore stated.’ It is also palpable 
that the testator’s wife, as well as (if not more strongly than) 
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his children, was the object of his solicitude. She is to derive 
all the benefit possible in the way of support from his planta- 
tion and negroes, so long as kept together, and upon every di- 
vision she is to be counted as one of the legatees or distributees, 
To withdraw from the estate the portion of a child who had 
died before attaining majority, would be to deprive the widow 
of any possible future participation in the income of the property 
so drawn off, or any interest in the corpus at the final division. 
At the time of making testator’s will, at the time of his death, 
and now, the statutes of the State of Georgia provide that if a 
widow having children marries, and one of her children dies, 
leaving an estate, she has no distributive share unless the de- 
ceased is the ‘last and only child,’ 

“The testator placed no restrictions on his wife in regard to 
marriage, thus evincing an intent to give her every benefit from 
his property he gave his children. The effect of determining 
that the interest of the second son was a vested interest, and con- 
sequently the same of the other two children, would be, in each 
and every such case, to divide the property between the chil- 
dren to the exclusion of the mother, an event the testator never 
intended or contemplated, and is in direct conflict with the 
general scope and tenor of his will. 

“Tt is argued, that because the testator designates the interest 
of each at the first division, as distinct ‘shares,’ that he de- 
signed the interest of all the children to vest at his death, except 
that of his oldest child, and that as to them, he merely postponed 
the payment until they should attain the age of twenty-one 
years. The simple use of such terms, if even unexplained in 
the same connection, should not beso taken as to defeat a con- 
trary general intent manifest throughout the will; but when, 
as here, they have a signification consistent with that interest, it 
is impossible to give them the effect claimed. All the children 
had an interest in the property to the extent of a support, and 
to a share therein, when they should arrive at full age. The 
possibility of dying before that age, is a remote contingency, 
and, therefore, there is nothing at variance with the view I take 
because the testator calls this very probable interest ‘share.’ 
But it will be perceived that in the same connection he also 
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says, ‘all the remainders of the shares, and entire estate, not 
given over to such child then arrived at the full age, to be kept 
together for the benefit of my wife and minor children.” The 
supposed or anticipated shares were to make testator’s ‘entire 
estate,’ and to be used ‘for the benefit of his wife and minor 
children,’ which benefit he elsewhere explains ‘as a joint support 
out of the income.’ He also makes provision for the disposition 
of the ‘surplus’ arising from such ‘use and benefit.’ 

“Such a disposition of the property is utterly inconsistent 
with the vesting of the corpus of such property. It could not 
remain testator’s estate, in which the legatees had rights, only to 
the extent of a support, and yet be, in them, a vested interest. 
To create a vested interest, there must be a present gift of the 
corpus, or of the entire profits or income thereof, and other- 
wise unrestricted, so as to amount to a gift of the corpus: Han- 
son vs. Graham, 6 Vesey, page 239. In such cases the time of 
payment may be postponed and the gift become a vested interest ; 
but it must be clear that the time is annexed to the payment 
and not to the gift. If to the gift, it is a contingent and not a 
vested interest. Judged by this rule, the time must be annexed 
to the gift, for there is no gift wntil each child shall arrive at 
twenty-one years or have issue then living, and because the 
whole disposition of the property establishes that the testator 
contemplated the possibility that the gifts might, in some of the 
children, fail to take effect, and made his bequest so as to meet 
such a contingency, and not in contemplation of the contrary. 
The dispositions of the will are adequate to meet the former, but 
not the latter contingency. 

“The testator has, however, omitted to direct, in express 
terms, what shall be done with the property in the event that 
one of his children shall fail to arrive at the age of twenty-one 
years. While it is clear from the will that the estate does not 
vest until the happening of that contingency, yet there is no 
bequest in contemplation of it, so as the bequests can be per- 
fect in themselves and need no aid from the rules of law. Nev- 
ertheless, he has certainly disposed of his whole property by will, 
in so much that it is all to be ‘kept together’ from time to time, 
until the youngest child becomes of age. He cannot be said to 
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have died intestate as to this property, or that it is, strictly 
speaking, a lapsed legacy, entirely unprovided for by the will. 
It is an interest that all his heirs-at-law are entitled to, so far 
as consistent with the will. 

“To accomplish this, and at the same time carry out the will, 
I decree that the oldest child, (son) H. K. Daniel, shall have 
the one-fourth of what would have been his deceased brother’s 
share, and that the remaining three-fourths continue with the 
executor, subject to division, under the provisions of the will, 
when the next child arrives at full age. Any other decree will 
produce gross inequality and defeat the apparent intent of the 
testator. If I decide the interest under consideration a vested 
one, the children will divide it to the exclusion of the mother, 
If I decide that H. K. Daniel had no further possible interest 
in his father’s estate, after he had drawn out his share, this 
would give the other legatees a great advantage over him in case 
one or more of the younger children should not live to take 
their legacy. This construction might result in concentrating 
the remaining property upon only one of the legatees. The de- 
cree which I make will do justice to all the legatees, and will 
serve as a rule of construction throughout the administration of 
the estate, and conform to the testator’s intentions. 


“ RroHarD H. Crark, Judge S. C., 8. C.” 


Let the judgment and decree be affirmed. 





Dennis DALY, plaintiff in error, vs. C. J. HaArRis, command- 
ant, ete., defendant in error. 


PuHILure FirzGera.p, plaintiff in error, vs. C. J. Harris, 
. commandant, ete., defendant in error. 


JoHN M. HArweEL.t, enrolling officer, plaintiff in error, vs. 
Jonas L. CoHEN, defendant in error. 


[1.] The duty of defending the State, as far as he is capable, devolves on 
every citizen thereof, and a government instituted simply to administer 
the public affairs of organized society, cannot release him from this obli- 


gation. 
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[2.] In a government, invested with legislative power for the common weal, 
the Legislature cannot, by contract, divest itself or its successor, of any 
power necessary to the well being of the State. 

[3.] Exemption from military service, obtained by furnishing a substitute, 
in accordance with the provisions of the Act of Congress, approved 16th 
April, 1862, which provides that ‘‘ persons not liable for duty may be re- 
ceived as substitutes for those who are, under such regulations as the Sec- 
retary of War may prescribe,’’ is not a right, vested by contract, which 
Congress may not violate or impair, but such exemption is a gratuitous 
privilege, revocable at the will of the Legislature that granted it. 

[4.] The Act of the Congress of the Confederate States, approved 5th Jan- 
uary, 1864, which declares that ‘‘no person shall be exempted from mili- 
tary service by reason of his having furnished a substitute,’’ is constitu- 
tional and valid. 


Tabeas corpus. Decision in two cases by Judge O. A. Locu- 
RANE, at Chambers, in the city of Macon, on the 10th of Feb- 
ruary, 1864, and decision in one case by Judge B. H. Biauam, 
at Chambers, in the city of Atlanta, on the 6th of February, 
1864. 


As these three cases involved the same questions, they were 
consolidated and heard together. 

Daly and Fitzgerald and Cohen had employed substitutes to 
take their places in the military service of the Confederate 
States, and the substitutes were duly examined, accepted and 
mustered into service, in accordance with the laws of Congress 
and the regulations of the Secretary of War of the Confederate 
States. Under the Act of the Confederate Congress, approved 
5th January, 1864, declaring “ that no person shall be exempted 
from military service by reason of his having furnished a sub- 
stitute,” the enrolling officers of the Conscript Bureau sum- 
moned Daly, Fitzgerald and Cohen to report for duty as sol- 
diers. Daly and Fitzgerald were held in custody by Major 
Charles J. Harris, commandant of conscripts for the State of 
Georgia, and they applied to Judge Lochrane for writs of ha- 
beas corpus to test the question of their liability to military 
service after having furnished substitutes. Upon the hearing, 
Judge Lochrane decided that the said Act of the 5th January, 
1864, was constitutional, and that Daly and Fitzgerald were 
liable to such service. 
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Under the same Act, Jonas L. Coken was taken into custody 
by John M. Harwell, enrolling officer for the Eighth Congres- 
sional district of Georgia, and held for military service, and he 
applied to Judge Bigham for a writ of habeas corpus to test the 
legality of his detention. Upon the hearing, Judge Bigham 
decided that the said Act of the 5th January, 1864, was uncon- 
stitutional, and ordered Cohen to be discharged. 

Daly and Fitzgerald assign error on the decision of Judge 
Lochrane, and John M. Harwell assigns error on the decision 
of Judge Bigham, and thus the three cases come before this 


Court for review. 
Baitey & BRANHAM, for Daly. 
BaIiLey & BrRanuaM, for Fitzgerald. 
Hammonp & Hoyt, for Cohen. 
JOHN RUTHERFORD, for Harris. 


L. E. BLEcKLEY, for Harwell. 


By the Court—JENKInNS, J., delivering the opinion. 


The Confederate States of America being at war with the 
United States of America, exercising the ‘power to raise ur- 
mies”’ for the public defense, resorted to compulsory enrollment 
by classification of the population capable of bearing arms. In 
one of the Acts of the Congress, passed for this purpose, 16th 
April, 1862, 'is a section in these words, “ persons not liable for 
duty may be received as substitutes for those who are, under 
such regulations as may be prescribed by the Secretary of War.” 
That officer having prescribed regulations for substitution, Fitz- 
gerald, Daly and Cohen, promovants in the proceedings reci- 
ted in the Reporter’s statement, furnished substitutes who were 
accepted by the proper authorities and they discharged. By a 
subsequent Act, the Congress forbade the future reception of 
substitutes, and by a still later one, (January 5th, 1864,) enacted 
“that no person shall be exempted from military service by rea- 
son of his having furnished a substitute,” ete. Thereupon, the 
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parties above named were enrolled and sued out writs of habeas 
corpus (two of them applying to Judge Lochrane and one to 
Judge Bigham, of the Superior Courts,) to test their liability 
to military service, under the circumstances. These cases were 
made to turn upon the constitutionality of the following Act of 
Congress, approved 5th January, 1864: 

“Whereas, In the present circumstances of the country, it re- 
quires the aid of all who are able to bear arms, the Congress 
of the Confederate States of America do enact, that no person 
shall be exempted from military service by reason of his having 
furnished a substitute, but this Act shall not be so construed as 
to affect persons who are not liable to render military service, 
but who have, nevertheless, furnished substitutes.” 

In behalf of the applicants, it was insisted that this Act is 
unconstitutional, in that it deprives them of the right of exemp- 
tion from military service vested in them by a contract between 
the Confederate government and themselves, severally, and so 
violates that contract. This contract, they alleged, is to be found 
in the transaction between the parties, authorized by statutes, 
whereby a substitute had been previously tendered by and ac- 
cepted for each of them, and he discharged. Opposed to this 
view was the proposition that substitution, as authorized by the 
Act 16th April, 1862, was a gratuitous privilege, available whilst 
the 9th section of that Act remained in force, but revokable at 
the will of the Legislature that granted it. One of our brethren 
of the Court below held the former, the other the latter propo- 
sition, and we are now called upon to review their judgment. 
The prima facie case made consists in a written discharge from 
military service, (appearing in the record,) which is adduced as 
evidence of the contract relied on. Such discharges are acts of 
enrolling officers, subordinates of the War Department, and we 
must consider, first, what their language imports, and secondly, 
whether the thing imported to be done falls within the pale of 
the officer’s authority. Looking to the records in the three cases 
now before us, we find a contrariety of practice. Cohen, as ap- 
pears in the record, exhibited no written evidence of his dis- 
charge, but in the bill of exceptions there is a recital which we 
take as an agreed statement of facts, in these words: “ The peti- 
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tioner, while a private in the army of the Confederate States, 
put in a substitute over forty-five years of age, and was, there- 
fore, finally discharged.” This stands as a certificate of dis- 
charge. 

Fitzgerald presents a paper, duly signed, which, after reciting 
the tender and acceptance of his substitute, “ for three years, or 
during the war,” concludes thus: “ Philip Fitzgerald is hereby 
relieved from military duty, under said law, for that time.” 

Daly exhibits, in proof of his exemption by contract, a paper, 
signed by an enrolling officer, which simply certifies the tender 
by him of a substitute, who was examined as to his fitness for 
service, approved and mustered in. Nothing more. It is clear 
that these three persons are entitled, under the same provisions 
of law, and a precisely similar state of facts, to the same ex- 
emption, yet one is declared “ finally discharged,” another “ re- 
lieved from military duty for three years, or during the war,” 
and the third is dismissed with a simple certificate of the pre- 
sentation by him and the acceptance of a qualified substitute. 
We infer that there is no uniformity of practice—no prescribed 
formula of discharge in such cases, and that each officer empow- 
ered to accept substitutes, furnishes to the principal a certifizate 
framed according to his own ideas of fitness, signifying to all 
whom it may concern that the holder has complied with all the 
requirements of the law regarding substitution, and is entitled 
to such exemption as the law allows him. This protects him 
from enrollment by any other officer, into whose department he 
might chance to go, and who, but for it, would be ignorant of 
his exemption. If any certificate should go further and grant, 
by its terms, any larger exemptions than is sanctioned by the 
statute, it would be simply void. Again, it is said that such 
discharges as that presented by Fitzgerald are sanctioned by the 
Secretary of War, and are, therefore, binding upon the govern- 
ment, but of this no evidence has been adduced. Indeed, our 
investigation on this point tends to an opposite conclusion. We 

find in general order, number eighty-two, issued November 8th, 
1862, paragraph 2, section 11, title “Substitutes,” this regula- 
tion: “And if the substitute be capable of bearing arms, and be 
of good moral character, and not within the prohibited classes 
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he shall be received, and the principal shall be exempt from mil- 
itary service.’ This isall. It is not that he shall be finally 
discharged, nor that he shall be discharged for three years, or 
during the war,” but that he shall be “ exempt.” How exempt ? 
By fair interpretation, exempted according to the true intent 
and meaning of the 9th section of the Act of 16th April, 1862. 
And to this test the acts of all executive officers, whether high 
or low, must be brought. Within the pale of the law, they are 
valid and binding; without it, they have no efficacy whatever. 
It is now apparent that in order to set up a contract, the 
party alleging it must have recourse not only to what actually 
transpired at the time of substitution, but to the Act of the 
Congress authorizing it. He must deduce from that an inten- 
tion, a purpose not simply to exempt, but to exempt by contract. 
And this done, he must go a step further and show that such 
intent and purpose are compatible with the power abiding in 
Congress, for that body itself governs not by absolute but by 
chartered authority. Thus is the investigation resolved into 
two inquiries: 1st, as to the intention of Congress, The con- 
tract upon which the applicants rely is that of absolute exemp- 
tion from military service for three years or during the war, the 
full term of their enrollment, in consideration of each having 
furnished a substitute accepted by the government. Did the 
Congress so intend ? for beyond their real intent and meaning 
they cannot be bound. The understanding and intention of the 
other party to the transaction is not conclusive. Mutuality of in- 
tention or assent is of the essence of a contract: Chitty on Con- 
tracts, 3,4; 1 Comyn’s Digest, Art. Agreement. It has been repeat- 
edly asserted in the argument that every element of a contract 
was to be found in this transaction of substitution. We propose 
to test the correctness of this assumption. The books contain sev- 
eral definitions of a contract, differing in phraseology, but agree- 
ing in substance. Probably the most carefully considered and 
comprehensive “is an agreement upon sufficient consideration 
to do or not to do a particular thing between parties able to 
contract, willing to contract, and actually contracting. Our 
present inquiry is, whether or not Congress, in providing for 
substitution, had the will, the intention to make a contract. It 
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involves a construction of the ninth section of the Act of April, 

1862, before referred to. We shall be aided in the inquiry by 

looking first to the subject matter of legislation, which appears 

both from the title and the body of the Act to be “ further to 

provide for the public defense.” To comprehend it fully, how- 

ever, it is proper to consider the condition of the country and 

the relation existing between the parties to the transaction at 

the time of the passage of the Act. The Confederate States 

were at war and in a state of invasion—established when they 

were without a standing army, by a foreign power, stronger in 

all military appointments, and having an arms-bearing popula- 

tion more numerous than theirown. The Confederate govern- 

ment was, therefore, greatly in need of soldiers, and had in. 
prospect an absolute want of the whole available physical force 

at their command for defense. This is an unexaggerated state- 

ment of the condition of the country. The government is by 

its constitution. invested with ample power over the population 

to raise armies, and resorted to compulsory enrollment of citi- 
zens for military service. The statute in question provided for 
the enrollment of one class which included these applicants and 

contemplated their actual enrollment as an antecedent of substi- 

tution. The government then exacted of them a service which 
they owed it, and from which they had no escape, as matter of 
right. Such was the relation existing between the parties. We 
ask, then, in limine, in this condition of the country, and pos- 
sessing this absolute power over the citizen, is it presumable 
(in the absence of the clearest indications of intention,) that the 
Congress intended by the contract to abrogate that power over 
him, to diminish the available physical resources at their dis- 
posal? 

It may be said, that it does not diminish the power of the 
government, because another, not subject, by Jaw, but equally 
capable, is put in the place of the exempt, with the condition 
annexed, that should the substitute during the term, be made 
personally liable, the substitution ceases and liability reattaches 
to the principal. But (conceding it to be a contract) suppose 
a substitute, whilst occupying that position, is slain in battle, 
would the liability of the principal ipso facto recur? This in 
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such a case would searcely be conceded by those who recognize 
in the transaction a valid contract. They would insist that the 
substitute slain is beyond the power of the Congress—cannot be 
liable, and that, therefore, the conditions in which liability 
should reattach to the principal within the three years had become 
impossible by the casualties of war, against which the purchased 
exemption had protected him. But, on the other hand, had 
there been no substitution, and had the principal, occupying his 
own place, been slain, the other would have remained subject to 
the call of the government. And again, regarding the substi- 
tution, not as a binding contract, but as a revocable privilege, 
upon the fall of the substitute, the principal might be forthwith 
sent tothe field. This view of the danger of loss to the public 
service is too palpable to admit the supposition that it could 
have escaped the attention of Congress. Substitution, viewed 
as a binding contract, could not possibly increase, but would 
probably diminish the available force. Hence, by the subject 
matter, one of the guiding lights in the construction of statutes, 
(1 Blackstone’s Commentary, 60,) we are preadmonished against 
this view in case there be ambiguity in the words of the statutes. 
But we do not perceive that they are ambiguous. Having by 
tle previous sections provided for placing in the service a cer- 
tain class of citizens accurately described, the Congress by the 
9th section enact that “persons not liable for duty may be received 
as substitutes for those who are; under such regulations as the Sec- 
retary of War may prescribe.” Herein is no specified terms of 
a substitution exemption, no declaration of legal consequences 
to ensue, nothing which savors of abdication or suspension of 
the power confessedly possessed by the Legislature over him 
who is permitted to furnish a substitute and which it was the 
express object of the Act to exert. It must be kept steadily in 
view that this was not a control derived from contract, but polit- 
ical authority resulting from the delegation of acknowledged 
sovereignty to one of the parties over the other. In the pre- 
ceding section the language is mandatory; in this, merely per- 
missive, The inference seems very clear to us that exemption 
by grace was intended to continue at the will of the Legislature. 
This will might reasonably be expected to prolong the exemp- 
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tion whilst, and only whilst, in the opinion of the Legislature, it 
should be compatible with the safety of the country. When the 
legislative department, seeking to enlist private persons in an 
enterprise promising beneficial results to the body politic, but 


-in which they cannot compel them to embark, (as the founding 


and endowment of seminaries of learning, the construction of 
railroads and canals, and other like objects,) enacts a law grant- 
ing to those who may associate themselves, aud contribute the 
necessary capital and actually enter upon the enterprise, certain 
franchises or bounties, such a law is justly regarded a contract 
executed. Courts will not permit the Legislature, by a subse- 
quent Act, to withdraw the franchises or bounties thus granted, 
whilst the other parties faithfully exercise the former, and ap- 
propriate the latter. 

In all such cases it is supposed that the Legislature intended 
to bind the State irrevocably, to the extent indicated in the 
Act, as nothing else could have induced the appropriation of 
individual time, money and labor, the contributors owing no 
such positive duty. Of this character was the great Dartmouth 
College case, and many others placed upon its authority, which 
have been relied upon in the argument of this case. But cases 
wherein the Legislature has unlimited authority over persons 
sought to be used has but to command and they must obey, 
stand upon a very different footing. If in a law exacting such 
servitude, there be embodied a privilege of exemption, which 
can by no possibility promote, but may, in certain contingen- 
cies, retard or obstruct the attainment of the end proposed, the 
reason upon which statutes were in the former class of cases 
held to be contracts executed, utterly fails, and a different rule 
of construction obtains. In one instance, the government de- 
scends from its high potential position and says to certain citi- 
zens, here is an object to be accomplished which will benefit the 
whole people, and it is fit and proper that it be effected by pri- 
vate enterprise ; if you will undertake it, I will grant you cer- 
tain franchises which will render the doing of it more easy and 
more profitable. In the other, from its eminence of power it 
speaks and says to them, the country is in danger, national ex- 
istence is menaced, you all owe military service, I bid you to 
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the field. In the one case it uses the language of contract, do 
ut facias ; in the other that of supreme command, sic volo, sic 
jubeo. No degree of clemency with which the Legislature may 
choose to temper the exercise of prerogative, can transmute 
either command into contract or its accompanying privilege into 
vested right. Upon this reasoning we dispose of that class of 
cases as inapplicable which establishes the principle that Courts 
will construe statutes vesting personal rights as contracts exe- 
cuted, and will hold the legislative department to the faithful 
observance of them. We mention one other index of intention, 
subsequently developed, which, standing alone in opposition to 
other indicia, would be of little weight, but may properly de- 
mand consideration as cumulative evidence. It is that the Act 
authorizing substitution, and the Act withdrawing the privilege 
of exemption from those who had furnished. substitutes under 
the former, emanated from the same Congress, i. ¢., from the same 
individuals composing the Congress, under one election. 

It is not one Congress repudiating the Act of its predecessor, 
as inexpedient or unduly curtailing its power. It is the Con- 
gress withdrawing an exemption previously granted by itself, 
alleging asa reason, that the altered circumstances of the country 
forbid its longer enjoyment. This is equivalent to a declaration 
that in authorizing substitution they had not intended to bind 
their constituents irrevocably, but to grant a privilege revocable 
at the will of themselves, or of their successors—an Act benign 
and harmless in this view, but pernicious in any other. But it 
is contended that if there be no contract between the govern- 
ment and the principal, it must at least be conceded that the 
former, by the 9th section of the Act of April, 1862, induced 
and sanctioned a contract between the principal and his substi- 
tute, and should not now be permitted to annul it. Had it 
been expressly declared in that section that the exemption 
thereby granted was revocable at the pleasure of the Legisla- 
ture, this objection would certainly have been destitute of merit, 
yet if our exposition of the section be correct, it follows as a 
legal consequence that all men desiring to furnish or to become 
substitutes, should have so understood it, and should either have 
abstained altogether from contracting, or have adapted their 
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contracts to the uncertain tenure of the privilege. Having 
failed to do so, their present attitude is that of men who built 
false hopes and expectations upon the statute. But it would be 
a novelty in jurisprudence if their mistake were held to bind 
the government to an indefeasible grant never intended to be 
made. The government really had no concern with the terms 
upon which an enrolled soldier may have procured a substitute. 
He may have paid nothing, or he may have paid a very mod- 
erate or a very exorbitant price; he may have contracted to pay, 
and may have paid for the whole service in gross, or to pay an 
annual or monthly stipend whilst his exemption continued. In 
all this the government had no voice, gave no guaranty. There 
have been exemptions from military service allowed by Acts of 
the same Congress, expressly conceded in the argument, to 
be revocable, which appears to us, on principle, no less bind- 
ing than that by substitution. We instance the exemption of 
persons skilled in some mechanical craft. The Congress, be- 
lieving that their skill, industriously applied, would benefit 
the country more than their services in the field, exempted them 
from the latter, upon the condition, however, that they would 
faithfully render the former, and for a specified compensation. 
One of these, having his written exemption, rents for its full 
term premises adapted to his pursuit, purchases requisite ma- 
chinery or implements and materials to be manufactured into 
articles of prime necessity, and engages a corps of assistants. 
All this he does by reason of his exemption, yet it is conceded 
the government may withdraw this exemption without breach 
of contract or semblance of bad faith. Is not his case, on prin- 
ciple, analagous to that of the exempt by substitution? The 
one being subject to military duty has, by permission of law, 
substituted another person for himself; the other, alike subject, 
has, by a like permission, substituted mechanical service of the 
public at home for military service of the public in the field. 
Each induced by his offered exemption, has effected his special 
substitution by making contracts and expending money, benefi- 
cially to himself whilst it continues, unprofitably if soon ter- 
minated. The analogy may be clear to some minds by sup- 
posing the mechanical exempt to be without means to set up a 
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business on his own account, and, therefore, contracting for the 
full term of the service from which he has been exempted, to 
serve some capitalist or joint stock company largely engaged in 
a special branch of mechanical industry. We leave the un- 
prejudiced thinker to run this analogy through its plain details. 

We confess ourselves incapable of appreciating the logic which 
makes one of these exemptions revocable at will, yet throws 
around the other all the sanctity of an inviolable contract. We 
discern in neither an intention on the part of the Congress to 
bind the public irrevocably, and must, therefore, hold that there 
is wanting an essential element of contract. The character of 
our free institutions authorizes, nay invites severe criticism upon 
the acts of public servants and within reasonable limits, its 
effects are decidedly conservative. But, as in other salutary 
human agencies, there is in this scrutiny a manifest proneness to 
excess, tending to impute wrong designs and thereby weakening 
public confidence and enervating legitimate power. Against all 
such hurtful license the judicial mind should ever be carefully 
guarded. Whilst it is the paramount duty of Courts in cases 
within their jurisdiction to be astute and firm in protecting in- 
dividual citizens against wrong and oppression, attempted by 
the legislative department, they are restrained by every con- 
sideration of propriety and public utility from imputing such 
intention in the construction of statutes, easily resolvable into 
the exercise of rightful authority. Here we turn aside from 
the argument to enter a voluntary protest against the prev- 
alent denunciation of exempts by substitution. Whilst it 
would be excessive tenderness to give them relief at the cost of 
detriment to the public service, we can readily imagine that 
many of them honestly mistook their rights. Neither in avail- 
ing themselves of the privilege allowed by law, nor in appeal- 
ing to the Courts to define the extent of that privilege, have 
they exhibited any lack of patriotism or courageous manhood, 
That the acceptance of exemption was eminently proper in many 
cases, all know. That it was so in many others, not fully un- 
derstood, all should readily presume. He who withhoids from 
his neighbor this meed of justice, may live to invoke, in the 
future, charity for his own seeming shortcomings. Let good and 
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true men of this class neither leave home laden with unmerited 
reproach nor encounter it on the field to which they repair. 

Were we sure that the reasoning which has led our minds to 

the conclusion stated would meet general acceptation, we would 
gladly rest these cases upon it. But as it is important that the 
judgment of the Court be fortified on every side, we proceed to 
discuss the other branch of the subject, viz: on the hypothesis that 
in the transaction under review, a contract was mutually intended 
and that the parties did all in their power to effectuate it, had 
the legislative and executive departments of the Confederate 
government combined, power to make such a contract? The 
argument upon the first branch of the subject was intended to 
show that one of the parties to the transaction, to-wit: the gov- 
ernment had no intention to contract, and hence the element of 
mutual assent of minds and wills was wanting. Our inquiry 
now is, whether or not the same party brought to the transac- 
tion ability to contract, an element, if possible, more essential and 
more easily traced if it exists. We repeat in this connection, 
that the contract sought to be established, is that of exemption 
for a term of years from military service, in the defense of the 
country against existing foreign invasion. 

Writers upon the social compact and political law, affirm the 
proposition inwrought with the foundation of all society, that 
each member owes to all the other members, (not to government) 
the duty of defending the State, as far as he is capable, and that 
governments instituted simply to administer the public affairs 
of organized society, are powerlesss to release him from this ob- 
ligation: Burlamaque on National and Political Law, 151; Vat- 
tel’s Law of Nations, book 3, sections 8,10; Munroe (Sec. War 
United States, 1814)7; Niles W. R., 1388-9; Calhoun on Gov't, 
10, 20, 53. Again, it is true of all governments invested with 
legislative power for the common weal, that no Legislature can, 
by contract, divest either itself or its successors of any power 
necessary to the well-being of the State: The Presbyterian Church 
vs. The Mayor and Council of New York, 5 Cowen, 538; Gosler 
vs. Georgetown, 6 Wheaton, 593; Ohio Loan, Insurance and Trust 
Company vs. Debolt, 16 Howard, 431; (Opinions of Chief Justice 
TaNEy and Mr. Justice CAMPBELL.) Hamrick vs. Rouse, 17 
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Georgia, 59, 60; Bailey vs. The State, 20 Ibid., 744. Govern- 
ments have, in themselves, no rights to be secured or interests 
to be protected. They are mere agencies established for the 
security of rights and the promotion of interests appertaining 
to the founders, who, by common consent, have become the 
governed. To this end, they have been invested with certain 
necessary powers, the exercise of which devolves upon different 
individuals, who, in the course of time, come successively into 
the government. If the depository of those powers for the 
passing hour, may alien any one of them, so as to deny itself and 
its successor the exercise of it, all of the others may be so aliened, 
and the result would follow, that an agency established by socie- 
ty for certain specified ends, may, in its discretion, defeat those 
very ends, which would be contrary to first principles, and sub- 
versive of all government. Applying this principle to the case 
at bar, we find the Congress of the Confederate States invested 
with the power “to raise armies” for the protection of those 
States. It is asserted, that they were fully invested with power 
to contract with Fitzgerald, Daly and Cohen, citizens of one of 
those States, granting them exemption from military service 
pending the war or for the term of three years. If they may 
with them, they may do the like with half a million of others, 
and thus, with a powerful enemy on the borders, alien by con- 
tract the entire defensive force of the country, placed at their 
disposal solely for its defense. If it be said that this is putting 
an extreme case, the reply is, that it is legitimate to test a prin- 
ciple, and that they have no more power to diminish than to 
destroy the sources of national strength. The argument thus 
far rests upon elementary principles, which, as has been seen, 
are essential to the attainment of the primary object of govern- 
ment and are alike applicable, whatever form it may assume. 

But this view, however practical and sound, is not necessary 
to the adjudication of this question. We need not go to remote 
antiquity nor inquire into first principles, upon which the social 
compact is founded, nor yet rest upon the inalienable character 
of political power entrusted to all governments of whatever form 
for the good of the governed. The solution of the question is 
found in a document, accessible to all, recognized as fundamental 
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as supreme law, ordained but three years since, whereto we all 
were consenting. It will not be denied, that in the interval 
between the secession of the people of Georgia from the Federal 
Union and their accession to the Confederate compact they were 
invested with all the attributes of sovereignty. It will be con- 
ceded that among them was power over the entire population of 
the State capable of bearing arms for the common defense. 
When they, and the people of the other States similarly situated, 
formed the Confederation known as the Confederate States of 
America, they adopted a Constitution establishing a common 
government for the purposes explicitly stated in the fourth clause, 
third section, fourth Article, viz: That the “Confederate States 
shall protect each of them, (the States constituting the Confed- 
racy) against invasion.” Among the powers conferred were 
those to “declare war and to raise and support armies,” section 
eight, Article first. By the same section the Congress was em- 
powered “to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers,” ete. The last 
clause (except those relating to ratification) is in these words, 
the “powers not delegated to the Confederate States, by the Con- 
stitution, nor prohibited by it to the States are reserved to the States 
respectively or to the people thereof. These are believed to be all 
the claims affecting the question whether or not the Congress 
have the power, by contract, to exempt citizens of the several 
States capable of bearing arms from military service for a term 
of years or during an existing war. That power to make some 
contracts is expressly granted, and to make others, necessarily 
implied, cannot be questioned. As instance of the former, we 
mention the borrowing of money and acquisition of territory, 
and of the latter, the purchase of provisions for the support of 
armies, and the employment of necessary agents in the discharge 
of proper functions, 

But it would be a very latitudinary construction to infer from 
these the exercise of authority to make any and all contracts of 
whatever description. The Congress would scarcely be tolerated 
in engrafting upon the privilege of borrowing money that of 
loaning it when borrowed, and making that grant the basis of 
a stupendous banking institution, exclusively as a governmental 
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department. We have seen that one object for the attainment 
of which the Confederate Government was established is the pro- 
tection of the several States against invasion, and that this was 
one of the inducements of the grant of power to raise armies. 
This imposes upon the Congress a perfect obligation to preserve 
that power unimpaired for the accomplishment of the end in 
any exigency that may arise. We have seen that whilst the 
States, in order to render the granted powers certainly efficacious, 
supplemented them by a general delegation of authority “to 
make all Jaws necessary for carrying them into execution,” they 
were likewise careful to close the instrument with the declara- 
tion “that the powers not delegated to the Confederate States by 
the Constitution, nor prohibited by it to the States, are reserved 
to the States respectively or to the people thereof.” Either the 
people of the several States had or they had not power to ex- 
empt their citizens, by contract, from military service anterior 
to the adoption of the Constitution. If they had it not, they 
could not delegate it to the Congress, nor could that body derive 
it from any other source. If they had, they and they alone 
still have it, unless by the Constitution, they have either pro- 
hibited it to themselves or delegated it expressly or by implica- 
tion to the Congress. If they have prohibited it to themselves, 
the prohibition must result from the inference which would ensue 
from their exercise of it, with the general delegation of the 
power toraise armies. Were this prohibition conceded, it would 
not establish the transfer of the power, as we shall presently see. 
The consequence would be, that unless delegated, it exists no- 
where in our system, which, as we have previously shown, would 
be in conformity with the principles of the natural and political 
law. It is a pernicious power, and if it ever existed amongst us 
its extinction would be a subject of gratification. There are 
several Acts usually classed among political powers which neither 
the Confederate nor the State governments can now perform, for 
example, the enactment of bills of attainder, ex post facto laws, 
and statutes granting titles of nobility. 

We hazard nothing in saying that the Constitution contains 
no express grant of the power in question. Is it then necessary 
and proper for carrying into execution any power confessedly 
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granted? Ifso, what is that power? There is none with which 
it has even any logical connection, except that to raise armies, 
and it is precisely in that connection we are told that the Con- 
gress have now rightfully exercised it. So far from being neces- 
sary and proper for that purpose, it may be well stated that 
when contracts of exemption are made they hinder and obstruct 
all subsequent efforts to raise armies, and, within the range of 
possibility, they might be so multiplied as to render impracti- 
cable the raising of an efficient army, or, in other words, to de- 
feat the exercise of the power altogether. But it is said to be 
in the nature of things incidental to all judicious exercise of 
such power, and that the danger of abuse is no sufficient ground 
for its rejection. This is a mistake resulting from confounding 
exemption by contract for a definite term, with exemption as a 
privilege for no specified time. Even in war, when it may be- 
come necessary to send into the field a larger portion of the 
population, it is greatly desirable that another portion be left at 
home. There are always men who can be more useful at home 
than others, and more useful there than in the field. As in the 
raising of armies, the Congress is not bound to take the whole 
population, nor even the whole of a class (where resort is had 
to classification,) in the exercise of a sound discretion, exemption 
may be granted as incidental to the general power, but they 
must be always revocable at the will of the Congress. No 
man or set of men can be placed without the pale of legislative 
control in this matter for a single day. Thus limited, exemp- 
tions may promote the general weal, without impairing the de- 
fensive force of the country; thus limited, they may be regarded 
as incidental to the general power; in any other view they be- 
come to it directly antagonistic. When a power is delegated 
and accepted for a specific purpose it is a bold solecism to de- 
nominate that which manifestly diminishes it, an incident neces- 
sary and proper to its exercise. We conclude, therefore, that 
there is in the Confederate Constitution no delegation of power, 
express or implied, to grant to individual citizens irrevocable 
exemption from military service, and that the Congress for that 
reason is without ability to make such a contract. Hence it 
results that the exemptions disclosed in these records are not 
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contracts, and the Act of 5th January, 1864, placing these ex- 
empts again in the service, is constitutional. In our opinion the 
proposition that the exemptions in question are contracts binding 
upon the government cannot be maintained without assuming, 
Ist. That the Congress of the Confederate States, whilst charged 
with the conduct of the war, which tasked the entire force of the 
country, not indispensable to the production of subsistence, de- 
liberately intended to exempt (except in one contingency) from 
military service for a term of years, a considerable portion of 
that force, and that this intention is evinced by the use of lan- 
guage expressive of gratuitous privilege and not of contract. 2d. 
That the same Congress within a few months unblushingly 
repudiated their own contract. 3d. That it is in the power of 
a government intrusted with the defense of the body politic to 
divest itself, by contract, of the means of defense. 4th. That 
it is within the power of a Legislature, by contract, to tie up its 
own hands and those of its successors, so as to disqualify them 
partially or wholly for the performance of the most indispensable 
functions of legislators. 5th. That, under the Confederate 
Constitution, the Congress may exercise a power not only not 
granted expressly or by necessary implication, but operating in 
antagonism to another power expressly granted for a purpose 
vital to the Confederate States. Such assumptions we are not 
prepared to adopt. 

The judgments of the Court below in the cases of Fitzgerald 
and Daly are affirmed; that in the ease of Cohen reversed. 

Lyon, Judge, concurs in the judgment of the Court, but 
comes to that conclusion on reasons different from those stated 
in the opinions. He does not, however, consider that any prac- 
tical good would result from a statement of those reasons. 
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Wi. B. Burt, plaintiff in error, vs. THe StaTE oF GEoR- 
GIA, defendant in error, 


Where an indictment charges a defendant with the offense of ‘adultery 
and fornication,’’ but contains specifications that the accused is a married 
man and committed the offense with a single woman, and the jury find the 
accused ‘‘ guilty of adultery,” the verdict is good, and it is no ground to 
arrest the judgment, that the indictment fails to charge that the woman 
was a free white woman, or that she was a woman of color, free or slave. 


Indictment for adultery and fornication and motion in arrest 
of judgment, in Sumter Superior Court, decided by Judge Ricu- 
ARD H. Cuiark, at April Term, 1863. 


At the October term, 1862, a special presentment was returned 
against William B. Butt, in which the grand jury “in the name 
and behalf of the citizens of Georgia, charge and accuse William 
B. Butt, of the county and State aforesaid, with the offense of 
adultery and fornication: for that the said defendant, being a 
married man in said county, on the Ist day of May, 1862, un- 
lawfully did commit the act of adultery and fornication, by co- 
habiting and having sexual intercourse with one Angela Cato, 
a single woman, contrary to the laws of said State, the good 
order, peace and dignity thereof.” 

At the April term, 1863, the defendant was tried under said 
accusation and the jury returned a verdict of which the follow- 
ing is a copy: “We, the jury, find the defendant guilty of 
adultery.” 

Counsel for defendant then moved in arrest of judgment in 
said case, Ist. Because the jury found the defendant guilty of a 
crime with which he was not charged in the bill of indictment, 
he being charged with adultery and fornication, and found guilty 
of adultery. 2d. Because the indictment does not charge that 
the woman was a free white woman, or that she was a woman of 
color, free or slave. 3d. Because there is no crime charged in 
the indictment. 

The motion was overruled and that decision is the error al- 


leged. 


J. J. ScarzorouGH and N, A. Suita, for plaintiff in error. 
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L. P. D. WarREN, Solicitor General, for the State. 


By the Court—Lumpxn, C. J., delivering the opinion. 


In the 10th division of the Penal Code, which embraces 
offenses against the public morality, health, police and decency, 
section 5th enacts, “That any man or woman who shall live to- 
gether in a state of adultery or fornication, or of adultery and for- 
nication, or who shall otherwise commit adultery or fornication, 
or adultery and fornication, shall be severally indicted, and on 
conviction, said offenders shall be severally fined or imprisoned 
in the common jail of the county, or both, at the discretion of 
the Court:” Cobb’s Digest, 815. 

If both parties are married, both are guilty of adultery; if 
both are single, both are guilty of fornication. If one is mar- 
ried and the other single, the one married is guilty of adultery 
and the one single of fornication. 

The defendant was charged severally, in the indictment, with 
the offense of adultery and fornication. But the specification 
is that being a married man he committed said offense with one 
Angela Cato, a single woman, and so the jury found him guilty 
of adultery. This is the practice long established under the 
Code, and we believe the Gaming Act has received a similar con- 
struction. The nature of the offense charged could not but be 
sufficiently understood by the jury, if the accusation be not in 
the very language of the Code. The other objection is that the 
indictment does not charge that the woman was a free white 
woman, or that she was a woman of color, free or slave, and the 
objection would seem to be well taken under the authority of 
the decision in 22 Georgia Reports, 101. There the defendant 
was indicted for playing and betting at cards, and this Court 
held that it ought to show whether the person with whom the 
playing and betting were done was a white person ora negro. For 
it was insisted that that offense, like this, could be committed 
with a person of either color, and moreover, it is argued that 
the decision in 22 Georgia Reports overrules the case of John, 
a slave, vs. The State, 16 Georgia Reports, 200, wherein this 
Court held, that any one, whether bond or free, who is indicted 
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for homicide, is, in legal intendment, indicted for killing a free 
white person, and if the killing is of a slave or free person of 
color or any one within the exceptional cases, the indictment 
should so charge it. The two cases referred to seem to contra- 
dict each other. We hold that the decision in 16 Georgia was 
right in principle, and that the decision in 22 Georgia to this 
extent—the objection in the latter was not good by way of de- 
murrer to the indictment. If the indictment is general, not 
alleging whether the person with or against whom the offense 
is committed is white or colored, and the evidence shows it is 
the latter under such a general indictment, the testimony would 
be demurrable and the prosecution must fail. The objection, 
therefore, in the case in 22 Georgia was premature and ought 
not to have been sustained at the time it was made. In the 
case at bar, the indictment was good and supported by the proof. 
There was, therefore, no ground for the motion in arrest of judg- 
ment. 
Let the judgment be affirmed. 





JAMES A, CoNNELL, plaintiff in error, vs. IRBANE A. LEONARD, 
sub-enrolling officer, defendant in error. 


Where there is testimony on both sides of a question, and the Court 
below, who has an opportunity of seeing and hearing all the witnesses 
renders what seems to be an impartial judgment on the question, this 
Court will not disturb the judgment, especially when five of the witnesses 
introduced by the party complaining of the judgment were his near 
relatives by blood and marriage. 


Habeas corpus. Decided by Judge E. H. WorrtL1, at Cham- 
bers, in Talbotton, on the 15th of October, 1863. 


Irbane A. Leonard, sub-enrolling officer of the Confederate 
States, for the county of Talbot in the State of Georgia, enrolled 
James A. Connell and held him for military service, under the 
conscript laws passed by the Congress of the said Confederate 
States, and on the 15th of October, 1863, the said James A. 
Connell applied for and obtained a writ of habeas corpus direc- 
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ted to said Leonard in order that the cause of his capture and 
detention might be inquired into. Connell insisted that his 
detention was illegal, because he was exempt from military ser- 
vice, on the ground that he was a blacksmith skilled and actu- 
ally employed at his trade and habitually engaged and working 
for the public, and not selling or exchanging the products of his 
labor for a price exceeding the cost of production and seventy- 
five per cent. profit thereon. 

To establish these facts, he introduced an affidavit sworn to 
by himself, taken in said county of Talbot, and dated the 24th 
of August, 1863, which was corroborated and sup orted -bysitre 
pee its to m John M. Bruce and John Harris,Mtelabe se 
14th of October, 1863, in which the affiants declare WHYE RI } 
shop is a public shop and a benefit to the community. ~~ > — 

Connell also introduced B. B. Kendrick, James B. Smith, 
Robert P. Connell, Billington S. Smith, John H. Connell, Ben- 
jamin F. Fuller and Thomas Smith, all of whom testified that 
the petitioner Connell was a good blacksmith, skilled in his 
trade, had carried on a public shop for many years; was prompt 
in the execution of all work brought to his shop, and was then, 
and had been for months and years before, engaged in working 
for the public. J. B. Smith and B.S. Smith were brothers-in- 
law of petitioner, and Thomas Smith was his father-in-law; and 
R. P. Connell and J. H. Connell were the brothers of the pe- 
titioner. 

Leonard introduced as witnesses John Milling, David Rus- 
sell, Uriah P. Crawford and William C. Jones, all of whom 
testified that Connell was a good blacksmith, and in times past 
had done good work for them; but that during the spring and 
summer of the year 1863 he had worked but little; that he, on 
one occasion, refused to shoe a mule, and on another, refused to 
shoe a horse, and on another, refused to put a tire on a wagon 
wheel; that he kept no coal on hand, and would frequently go 
amongst the neighbors and borrow coal by the basket full and 
bear it to his shop on his shoulder to doa job of work; that 
one man offered to rake up and gather the bits of coal about 
the shop if he would shoe his mule, but he refused; that one of 
his neighbors had offered to let him burn coal on his land free of 
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charge, and he declined to do it; that he had a striker for awhile 
in 1863, but discharged him; that the witnesses had passed the 
shop often and found Connell absent or idle; that up toa month or 
six weeks previous to the trial, Connell had done almost nothing, 
and only spurred up a little when the enrolling officer got after 
him. 

Connell introduced his brother, John H. Connell, in rebuttal, 
who explained some of petitioner’s failures to do work, and 
who contradicted some of the witnesses as to petitioner’s supply 
of coal. He also explained why his brother discharged the 
striker he had employed. 

After argument had, the presiding Judge refused to discharge 
petitioner from custody, and remanded him to the custody of 
the enrolling officer, and that decision is the error complained 


of. 
Marron BEtuunr, for plaintiff in error. 
stteeeeeeeesees seereeeescrsce teeceeasecees CONIA 
By the Court—JENKINS, J., delivering the opinion. 


It does not satisfactorily appear from this record whether Con- 
nell, the applicant, was first enrolled about the time he sued out 
the writ of habeas corpus, and now seeks exemption as a mechanic 
engaged in working for the public, or whether he had been pre- 
viously enrolled and exempted, and is now re-enrolled on the 
ground that he fails to fulfil the obligations by which he ob- 
tained exemption. We infer the former from all the facts. It 
is true, his own affidavit stating his mechanical occupation, skill 
in it, and habitual engagement in the service of the public, ete., 
is dated in the month of June, last, and his petition was not filed 
until October following. But this attidavit was not produced by 
the enrolling officer in whose custody it should have been, had it 
been made the basis of previous exemption. It is produced by 
himself, and appears to have been prepared and kept on hand 
for use in case he should be enrolled. Be that as it may, evi- 
dence was offered by him to prove that he is a skillful black- 
smith and habitually engaged in working for the public. The 
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evidence on both sides sufficiently proves his skill, but the en- 
rolling officer adduces evidence to controvert his habitual, steady 
and efficient occupation in his calling for the public convenience, 
and upon this issue the case seems to have turned in the Court 
below. The number of witnesses in his behalf exceeds that 
against him, but we note the fact that of those in his favor there 
are two brothers and two brothers-in-law, and one a father-in- 
law. Without intending to misrepresent the facts, (which we 
would by no means impute to them) these witnesses may have 
been biased, insensibly to themselves in his favor, and have 
seen everything in a light most favorable to him. It does not 
appear that the adverse witnesses were under any bias. They 
were farmers of the vicinage needing work in his line and un- 
successfully asking it at his hands. They testify that he kept 
no supply of coal, (although facilities for getting it were offered 
him) no striker, and no adequate supply of iron, and sometimes 
made his destitution of these things an excuse for declining 
work. These are all matters of fact considered by the Court 
below, much more competent than ourselves to weigh the evi- 
dence, and we see no sufficient reasons for disturbing the verdict 
there rendered. 
Let the judgment be affirmed. 





BALDWIN B, Mintzer, plaintiff in error, vs. AUGUstus LEwIs, 
next friend, etc., defendant in error. 


SaRAH WHITE, by her next friend, ete., plaintiff in error, vs. 
Baupwin B. MILuer, defendant in error. 


A clause in the will of a testator, directing that his place known as the 
Turner place, containing three hundred and fifty acres more or less,. shall 
be kept up by his executor, and that certain negroes named in the will 
shall be placed and kept on said place, and that the place and slaves shall 
belong to the executor, and that the slaves shall be treated with all kind- 
ness and humanity, and that provision shall be made for their support out 
of the proceeds of the testator’s other property, is obnoxious to the pro- 
visions of the Act of 1818, and, therefore, utterly null and void. 
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Caveat to will, tried at the November term, 1863, of Burke 
Superior Court, before Honorable JAmes S. Hook, presiding 


Judge. 


The question involved in this case grows out of the construc- 
tion of the will of Benjamin Lewis, of which the following is 
@ copy: 

“1st. I direct that all my just debts be paid as soon after my 
decease as practicable, and in order to enable my executors here- 
inafter named to carry out my wishes in that and all other re- 
spects, with the least inconvenience and trouble to themselves, I 
give unto them full discretion to manage and control my estate 
in their own way, without the necessity of a resort to any Court 
for any purpose. 

“2d. It is my will and desire, and I do so direct my execu- 
tors, that my place, known as the Turner place, in said county, 
containing three hundred and fifty acres more or less, shall be 
kept up by my friend, Dr. Baldwin B. Miller, Sr., and that the 
following named negroes be placed and kept thereon, namely: 
Rachael and her children, Jason, Elijah, Anna, Julia, also, the 
sister of Rachael, a woman named Amy and her child, Tina 
and Tina’s children, named James and Alice, and any other 
childen that Tina may hereafter have. It is my will and desire, 
and I so direct, that said place and slaves shall belong to Dr. 
Baldwin B. Miller, Sr., that the slaves shall be treated with all 
kindness and humanity, and that provision shall be made for 
their support from the proceeds of my other property. 

“3d. I direct that all my estate of what kind soever the same 
may be, not hereinbefore specially devised and bequeathed, or not 
hereinafter specially devised and bequeathed, shall be placed 
under the exclusive management and control of my.friend, Dr. 
Baldwin B. Miller, Sr., and that he shall control and manage 
the same at his discretion, and from the net proceeds thereof, 
after paying the charges thereon, herein provided for, that he 
shall pay to himself all my indebtedness to him with interest, 
and the additional sum of $1,000 00 for his trouble about my 
estate. And that he shall also from the net proceeds, pay to my 
friend, Alexander McKenzie, Esq., the sum of $5,000 00. 
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“Ath. I will and devise and so direct, that my negro slave wo- 
man, named Eliza, and her children, Georgia Ann, Amanda and 
Pleasants, and any children said Eliza may hereafter have, shall 
go immediately into the possession of my brother, Augustus 
Lewis, and shall be held by him absolutely from the time of 
my death as his own property. 

“Sth. All the rest and residue of my estate, not specially 
devised and bequeathed, after the full and complete execution 
of the previous provisions of this will, I give and bequeath to 
my brother, Augustus Lewis, and my sister, Martha Thomas, 
share and share alike, but in case either of them shall die before 
I do, then the legal representatives of the deceased one shall 
stand in his or her place. 

“6th. I nominate, constitute and appoint Dr. Baldwin B. 
Miller, Alexander McKenzie, Esq., and my brother, Augustus 
Lewis, executors of this my last will and testament.” 

When this will was propounded, Augustus Lewis, as the next 
friend of Mrs. Martha White, filed a caveat aginst the same, 
and protested against it being set up as a valid will: 1st. Because 
the second clause of said will is void under the Act of 1818. 

On the trial of the case there was some parol testimony offered, 
which, on being objected to, was excluded by the Court, but a 
statement of the evidence here is unnecessary. 

After the testimony had closed there were several written re- 
quests to charge the jury, made by counsel of both parties, but it 
need only be stated that the presiding Judge refused to give to the 
jury any of the instructions requested by counsel for caveator, 
but charged the jury, amongst other things, that there was, by the 
terms of thesecond item of the will, an absolute fee vested in Dr. 
Miller in the property named in said item, and that there was 
no feature of the will which was at all violative of the Act of 
1818, and that there was no legal impediment in the way of 
declaring the paper propounded to be the last will and testament 
of Benjamin Lewis, deceased. 

The jury found in favor of the will, and caveator excepts to 
the charge of the Court as erroneous and the verdict as illegal. 


WituiaM Bennett; E. Starnes, for caveator. 
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H. V. Jounson; J. J. Jones; E. H. Porris, contra. 


By the Court—Lumpxw, C. J., delivering the opinion. 


The Legislature passed an Act in 1801, prescribing the only 
mode of manumitting slaves in this State, namely: by the Gen- 
eral Assembly, and prescribing a penalty for every breach of the 
Act, and declaring that deeds of manumission should not be 
recorded: Cobb’s Digest, 983. 

In 1818, a supplementary Act, more effectually to enforce the 
Act of 1801, was passed. The preamble recites that, “ Whereas, 
the principles of sound policy, considered in reference to the free 
citizens of this State, and the exercise of humanity to the slave 
population within the same, imperiously require that the num- 
ber of free persons of color within this State should not be in- 
creased by manumission or by the admission of such persons 
from other States to reside therein; and, whereas, divers persons 
of color, who are slaves by the laws of this State, having never 
been manumitted in conformity to the same, are nevertheless in 
the full exercise and enjoyment of all the rights and privileges 
of free persons of color, without being subject to the duties and 
obligations incident to such persons, thereby constituting a class 
of people equally dangerous to the safety of the free citizens of 
this State and destructive to the comfort and happiness of the 
slave population thereof, which it is the duty of this Legislature 
by all just and lawful means to suppress: Cobb’s Digest, 989, 
990. 

By the 4th section of the Act of 1818, it is provided that all 
and every will and testament deed, whether by way of trust or 
otherwise, contract or other instrument in writing, or by parol, 
made and executed for the purpose of effecting or endeavoring 
to effect the manumission of any slave or slaves, either directly 
or by conferring or attempting to confer, directly or virtually, 
by allowing and securing, or attempting to allow and secure to 
such slave or slaves the right or privilege of working for his, 
her or themselves, free from the control of the master or owner 
of such slave or slaves, or of enjoying the profits of his, her or 
their labor or skill, shall be, and the same are hereby declared 
to be utterly null and void: Cobb’s Digest, 991. 
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By the 10th section of the Act of 1818, it is enacted, that “it 
shall be the duty of all Courts and Judges before whom any 
proceedings may be had under this Act, so to construe the several 
provisions thereof as to carry the same into full and complete 
operation according to the true intent and spirit and meaning 
thereof, as declared in the preamble of the same. And all and 
every such Court and Judges are hereby invested with full pow- 
ers for such purpose, and are authorized and required to make 
all necessary rules and regulations and adopt all needful pro- 
ceedings not herein specially provided, according to the usual 
course of justice which may be at any time required for the 
purposes aforesaid:” Cobb’s Digest, 994. This is a very remark- 
able provision, having no parallel in the statute book. 

Now let us examine this will in the light of these enactments, 
By the second item the testator declares, “It is my will and de- 
sire, and I do so direct my executors, that my place, known as the 
Turner place, in said county, containing three hundred and fifty 
acres, more or less, shall be kept up by my friend, Dr. Baldwin 
B. Miller, Sr., and that the following named negroes be placed 
and kept thereon, namely: Rachael and her children, Jason, 
Elijah, Anna, Julia, also the sister of Rachael, a woman named 
Amy and her child, Tina and Tina’s children, named James and 
Alice, and any other children that Tina may hereafter have. It 
is my will and desire and I so direct, that said place and slaves 
shall belong to Dr. Baldwin B. Miller, Sr., that the slaves shall 
be treated with all kindness and humanity, and provision shall 
be made for their support from the proceeds of my other prop- 
erty.” 

By the third item, the testator directs that $1,000 00 be paid to 
Dr. Miller for his trouble about his estate, and by the fourth 
item that his negro slave woman, named Eliza and her children, 
Georgia Ann, Amanda, Ella and Pleasant, and any children 
Eliza shall have thereafter, shall go immediately into the posses- 
sion of his brother, Augustus Lewis, and shall be held by him 
absolutely from the time of his death as his own property. 

Read the Act of 1818, according to the true intent and spirit 
and meaning thereof, and then read the provisions of this will, 
and is not the conviction forced upon the mind that the testator 
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intended to bestow upon the slaves mentioned in the second item 
of the will, freedom, in fact, and provide a home or residence 
for them for an indefinite period of time, to-wit: the Turner 
place, where they were to be maintained out of his other prop- 
erty ? I said for an indefinite period, because it was to be a home 
for Tina’s children, James and Alice and of any other children 
that Tina may hereafter have. 

But let us scrutinize the words of this will a little more 
closely. Why is $1,000 00 given to Dr. Miller for his trouble 
in managing the testator’s estate? The propounders of the will 
say that he had already received a considerable legacy in the 
negroes mentioned in the second item of the will, and the Turner 
tract of land. Was not this ample compensation? Would it 
not rather seem that the $1,000 00 was intended to indemnify 
him for his trouble in taking care of this family of idlers left 
on the Turner place and in providing a support for them out of 
the other estate? But above all, mark the striking difference in 
the language used in the gifts to Dr. Miller and Augustus Lewis, 
In the former, the testator simply says, “said place and slaves 
shall belong to Dr. Baldwin B. Miller, Sr. In the latter, the 
phraseology is, that the negro woman Eliza and her children 
shall go immediately into the possession of my brother, Augustus 
Lewis, and shall be held by him absolutely from the time of my 
death as his own property. The question then is, not whether 
the words “shall belong to” Dr. Miller are sufficient to pass the 
title. Resort is had to them, and they are contrasted with other 
words to indicate the mind of the testator. The conclusion is 
irresistible that in the one case the testator purposed bestowing 
on a portion of his slaves quasi freedom, and pains were taken 
to burden the conscience of his executor with a trust for this 
object, while in the other the gift, free and untrammelled, was 
left to his brother for his own benefit. 

Our judgment, therefore, is that the second item of the will 
is utterly null and void, and that the money directed to go to 
the support of those negroes lapse into the residuum of the es- 
tate as well as the Turner place and the negroes themselves, 
We further think that the parol testimony was properly ex- 
cluded, the will being capable of being explained by itself, 
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independent of aliwnde proof. If, however, the evidence was in 
it would only strengthen our conclusions. 

Let the judgment in the first case be affirmed; and in the 
second case let the judgment be reversed, upon the ground that 
the Court erred in holding that there is nothing in the will of 
the testator that contravenes the provisions of the Act of 1818, 
this Court being of the opinion, that it was the intention of 
the testator, manifested by the will itself, to confer quasi free- 
dom upon the slaves mentioned in the second clause of the will. 
We further hold that the parol testimony was properly ex- 
cluded. 





James M. Gates, plaintiff in error, vs. Joan A. McManus, 
defendant in error. 


If a citizen, being enrolled as a conscript, applies for a detail on the ground 
that he is the manager of two plantations on which there is a large num- 
ber of slaves, and the detail is refused, he is not estopped by such appli- 
cation from afterwards claiming exemption from military service as a 
skilled mechanic, habitually working for the puplic. 


Habeas corpus. Decided by Judge O. A. LocHRANE, at 
Chambers, in the city of Macon, on the first day of December, 
1863. 


Lieutenant John A. McManus, one of the enrolling officers 
of the Confederate States, for the State of Georgia, issued an 
order commanding James M. Gates to report to his Headquar- 
ters in the city of Macon for enrollment in the military service 
of said Corffederate States, as a conscript. Gates reported ac- 
cordingly, and was held by said McManus in military custody 
as subject to such service. Gates applied for and obtained a 
writ of habeas corpus, on the ground that his detention was 
illegal, because he was a shoemaker, skilled in his trade, and 
was actually employed in working at such trade habitually for 
the public, and had been so habitually engaged from before the 
11th of October, 1862, down to the date of his application for 
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the writ, and that the products of his labor had not been and 
should not be sold or disposed of by him for more than seventy- 
five per cent. profit on the cost of production, or beyond a maz- 
imum price to be fixed by the Secretary of War, under such reg- 
ulations as he may prescribe. 

These facts were verified by the petitioner’s affidavit, and 
abundantly proved by the affidavits of sixteen or seventeen 
other persons who knew him well, and lived in the same neigh- 
borhood. 

In response to the writ, McManus set up that he was a Lieu- 
tenant in the army of the Confederate States, assigned to duty 
in the Fourth Congressional District of the State of Georgia, 
and that he held the person of said Gates as subject to military 
service in the Confederate army, by virtue of the Act of Con- 
gress, of 16th April, 1862, and subsequent Acts upon the sub- 
ject of conscription. McManus also alleged that Gates was 
mustered into the service of the Confederate States, on the 4th 
of August, 1863, and representing himself to be a farmer, was 
detailed to attend to his own interests at home; that his detail 
was afterwards revoked by order of Major C. J. Harris, com- 
mandant of conscripts of the State of Georgia, and respondent 
was ordered to arrest Gates, which he did, and then held him 
as a soldier of the Confederate States. 

In reply to this answer of respondent, Gates proved that in 
July, 1863, he was about applying for a discharge from mili- 
tary service at the hands of the Medical Board, and Adjutant 
John H. Hill gave it as his opinion that he would be so dis- 
charged, but Captain S. W. Brantley was of a different opinion, 
and advised Gates to apply for a detail, as he had good and 
sufficient grounds therefor, to-wit: that he, Gates, had under 
his control a sufficient number of slaves to obtairi a detail ac- 
cording to law. Gates told the officers that he did not wish to 
apply for the detail unless there was a reasonable certainty of 
obtaining it, and upon being assured by Captain Brantley that 
there would be no difficulty in obtaining it, the detail was ap- 
plied for on the ground that the applicant resided on his plan- 
tation in Bibb county, and had under his control on said plan- 
tation ten negroes, eight of whom were over sixteen years old, 
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and that the plantation was then planted in grain, except a 
small patch in cotton; that he was also hired and overseeing a 
farm for Mrs. George Bivins, whose husband died in the Con- 
federate army, on which farm there were eleven negroes, ten of 
whom were over sixteen years of age; that Mrs. Bivins’ farm 
was distant from his own about one mile, and mostly planted 
in grain and produce, and that besides himself there was on nei- 
ther place any white male adult except a very old decrepit man 
that Gates was supporting as a pauper. 

This detail was refused on the 8th of August, 1863. 

It was also shown that there was a negro foreman on each of 
the farms aforesaid, and that whilst Gates overlooked and man- 
aged the farms, he also steadily and habitually applied himself 
to making shoes for the public, and had been thus engaged be- 
fore and since the 11th October, 1862. 

Upon this evidence the presiding Judge rendered the follow- 
ing decision : 

“To constitute a claim for mechanical exemption, there must 
be profession, skill and habitual engagement in working for the 
public, and continuousness of employment previous to and 
since the 11th October, 1862. On the 24th July, 1863, and 
again on the 4th August, 1863, the movant represented himself 
as a farmer and an overseer; each time the representation was 
made under oath. We have before us a batch of affidavits that 
he was a shoemaker, skilled, working for the public, habitually 
engaged, and continuously at work since 11th October, 1862. 
If we reconcile the evidence, it establishes the facts that Mr. 
Gates was a farmer, controlling his own negroes ; an overseer 
attending to the negroes of Mrs. Bivins, and that he was also 
a shoemaker, constantly at work for the public. If the case 
stood originally before us, it would be difficult to say, on the 
whole facts, that he was entitled to mechanical exemption, for 
his own sworn statements are inconsistent with the requirements 
of profession—habitual and continuous engagement. The law 
contemplates singleness and certainty of avocation, and does not 
embrace multiplicity and incongruity of pursuits. At the 
time of enrollment Mr. Gates made no claim for mechanical 
exemption ; he waived a medical examination; he represented 
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himself as a farmer and overseer, and asked a detail on that 
ground, In our opinion he is estopped, on grounds of public 
policy and good faith, from repudiating his own representations, 
If he was then a shoemaker he ought to have said so. If he 
was then a farmer and overseer he was not entitled to exemp- 
tion. It is urged that he had a promised detail which induced 
him to make these representations, We have examined the 
facts and conclude that his representations caused the promise, 
and not the promise the representations, for after the detail 
was refused or revoked, he afterwards, without the semblance of 
promise, made the same representation on the 4th August, 1863. 
The promise relied on as misleading him was an expressed 
opinion, by officers having no authority to grant details, that 
he would find no difficulty in being detailed, because he was 
farming and overseeing a sufficient number of hands. We hear 
nothing of mechanical exemption until 4th November, 1863. 
Conceding his claim to mechanical exemption made out in 
proof unequivocally, can the Court now discharge him from 
his enrollment made on 4th August, 1863, when he claimed to 
be a farmer and overseer, and consented to enrollment with a 
view of being detailed to attend to these duties? We think 
not, and therefore refuse to grant the discharge.” 


GrorGE R. Hunter and B. H111, for plaintiff in error. 
SaMuEL Hunter, contra. 


By the Court—JENKINS, J., delivering the opinion. 


In this case the applicant sought exemption from military 
service on the ground that he is a skillful shoemaker, habitu- 
ally engaged in working for the public, at his trade, and sup- 
ported these allegations by abundant testimony which stands 
uncontradicted. It, however, was shown by respondent, that 
previously to setting up thisclaim to exemption, the applicant had 
voluntarily presented himself for enrollment, had been enrolled, 
and had sought a detail, as overseer, stating that he carried 
on a farm of his own, on which ten hands were employed, and 
managed the planting interest of a neighboring widow lady, and 
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that with the exception of a decrepit, deaf man, who lived with 
him, he, the applicant, was the only white male adult on the two 
farms. Applicant also proved that on the occasion of his ap- 
plying for a detail as an overseer, as above stated, he had acted 
under the advice of Captain Brantley, an enrolling officer, to 
whom he stated that he did not wish to make the application 
without reasonable certainty of success, and who assured him‘ 
that there could be no doubt of it under the circumstances. The 
detail was refused. Applicant also proved that he had on each 
of the places a negro driver, with whose assistance he could 
and did manage said places without interference with his mechan- 
ical employment. 

The Court below overruled the application, and remanded 
him: First, because of irreconcilable conflict in his two alleged 
occupations, and secondly, because by his application for detail 
as an overseer he is estopped from claiming exemption as a 
mechanic. We do not perceive the inevitable conflict in his 
occupations. The proof is, that with the two negro assistants 
he did oversee and manage the two farming interests, his own 
and that of the widow, satisfactorily to her we must presume, 
or he would not have been continued in her service. The evi- 
dence also establishes the fact that as far back, at least, as Oc- 
tober, 1862, he had habitually worked for the public in his 
mechanical employment. All this is certainly possible to an in- 
dustrious man. These things all transpired in the vicinage of 
the trial below, yet there was adduced no conflicting evidence. 
If, as appears in this case, there was no incompatibility in the 
two employments, the previous allegation of one can be no es- 
toppel of the present allegation of the other. If the former 
would be deemed sufficient ground for a detail in the first in- 
stance, asthe enrolling officer seems to have thought, there was 
no necessity to allege more, hence nothing can be inferred from 
silence as to his mechanical exemption at that time. 

Let the judgment be “ reversed on the ground that the Court 
erred in holding that the applicant was estopped from setting 
up his present claim for exemption, and in holding him liable 
to military service under the then existing exemption laws,” 
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Witi1aM R. PALMER, plaintiff in error, vs. CHARLES Mar- . 


THEWS, executor, etc., et al., defendants in error. 


Testator, by the fifth item of his will, bequeathed to C. M. in special trust 
and confidence for his daughter, J. E., a tract of land, three negroes, three 
horses, two beds and furniture, and a side-saddle. By the sixth item he 
gave and bequeathed to his daughters, M. M. C., M. A. J. W. and J. E., 
in trust, all the rest and residue of his property which might belong to him, 
(net otherwise given away in his will) and, also, at the death of his wife, 
the property given to her, all to them and their children, share and share 
alike, and in the event of the death of either, the children to represent 
the mother. Trustees for these daughters were appointed in the will. By 
the seventh item he expressed it to be his will and desire that all ready 
money and notes on hand at his death should be equally distributed be- 
tween his wife and children, the trustees to receive the children’s portion 
for their use, and the balance of his property equally divided as aforesaid 
between his children, distributed by lot. At the date of the will and of 
testator’s death, his daughter J. E. was unmarried and without child or 
children, but she afterwards married and had three children and then died. 
Upon a bill filed for direction in executing the will: 

Held, That upon the death of testator, his daughter J. E. surviving him, 
took under the will an absolute estate in the property devised and be- 
queathed to her by the testator. 


Bill for direction, in Jefferson Superior Court, tried before 
Judge JAMES 8. Hoox, at November Term, 1863. 


In this case there is but one question, and that grows out of 
the following state of facts, to-wit: On the 9th of August, 
1849, James Matthews made and published his will in due form, 
and died leaving it in full force. The will was duly proved and 
recorded, and on the 5th of December, 1855, Charles Matthews, 
the executor, received letters testamentary according to law. 
The fifth, sixth and seventh items of the will are as follows, 
to-wit: 

“Ttem 5th. I give and bequeath unto Charles Matthews in 
special trust and confidence for my daughter, Julia Elizabeth, 
the tract of land known as the Kelly place, and the following 
negroes: Killis, Eliza and child Neal, also negro man Bill, and 
Emily, three head of horses, two beds and furniture, and side- 
saddle.” 

“Ttem 6th. I give and bequeath unto my daughters, Martha 
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M. Cheatham, Margaret A. J. Weeks and Julia E. Matthews, 
in trust (trustees hereinafter named). all the rest and residue 
of my property, which may belong to me, not hereinbefore given 
away, and also at the death of my wife, the property given to 
her, all to them and their children, share and share alike. In 
the event of the death of either, the children to represent the 
mother. [appoint David T. Smith trustee for Martha M. Cheat- 
ham and children, Charles Matthews, Jr., trustee for Margaret 
A. J. Weeks, and Charles Matthews aforesaid, trustee for Julia 
E. Matthews.” 

“Ttem 7th. It is my will and desire that all ready money and 
notes on hand at my death be equally distributed between my 
wife and children, the trustees to receive the children’s portion 
for their use, and the balance of my property equally divided 
as aforesaid between my children, distributed by lot, the opinion 
of my executor to be taken in appointing dividers,” 

At the time this will was executed, and at the time of the 
testator’s death, Julia E. Matthews was an unmarried woman 
without child or children. On the 6th of March, 1856, she in- 
termarried with William R. Palmer, by whom she had three 
children, to-wit: Julia E. Palmer, Aquilla J. Palmer and Sam- 
uel W. Palmer, all three of whom are yet minors. Julia E. 
Palmer, daughter of the testator and mother of said minors, 
departed this life 22d of September, 1862. 

On the 27th of March, 1868, Charles Matthews filed a bill 
against William R. Palmer and the three minor children, (for 
whom guardians ad litem were appointed) calling the attention 
of the Court to the said fifth, sixth and seventh items of the will, 
asking a construction of the same and praying direetions as to 
how they should be executed, and especially asking whether he 
should retain the property given to the said Julia E. Palmer, 
deceased, as trustee for said minors, or whether he should deliver 
the same to the said William R. Palmer, as the heir-at-law of 
the said Julia E. Palmer, deceased, or whether he should have 
guardians appointed for said minors and deliver the property to 
such guardians. 

The facts all being admitted by the parties, the presiding 
Judge charged the jury amongst other things, that the bequests 

VoL, xxx11l. (A) 6. 
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in the said fifth, sixth and seventh items of the will to testator’s 
daughter, Julia Elizabeth, created a trust estate for life in her, 
and an executory trust for the benefit of any children she might 
have. And she being dead, the trustee holds the whole property 
thus devised for the use of the children of said Julia Elizabeth, 
until they shall severally arrive atage. It is manifest from the 
very creation of the trust, that there was no intention whatever 
on the part of the testator to give the fee to Julia Elizabeth, as 
is contended by her husband. The Court feels constrained to 
overrule the view so ably presented by counsel, that Julia Eliza- 
beth took a fee tail under the will, convertible by our law into 
an absolute fee simple. 

The jury returned the following verdict which was adopted 
by the Judge as the decree of the Court, to-wit: “We, the jury, 
find and decree that the property given in the fifth, sixth and 
seventh items of this will to Julia Elizabeth Matthews, is the 
property of her children, Julia E., Aquilla J. and Samuel W. 
Palmer, in the hands of their trustee, Charles Matthews, and 
that defendants pay the cost of this proceeding. So say weall. 
November 10th, 1863.” 

Plaintiff in error excepts to the charge of the presiding Judge, 
the verdict of the jury and the decree of the Court, and prose- 
cutes the writ of error in this case to reverse the judgment 
evidenced by said decree. 


WituiaM A. WILKINS, for plaintiff in error. 


J. G. CAIN, contra. 


By the Court—Lyov, J., delivering the opinion. 


This was a bill, called by Mr. Story a bill for conformity, 
filed by Charles Matthews, executor of the will of James Mat- 
thews, deceased, asking the Court for instruction and direction 
in its execution. The doubt of the executor arises upon the 
construction to be given to the fifth, sixth and seventh items of 
the will. The fifth gives and bequeaths to Charles Matthews 
in special trust and confidence for his daughter, Julia Elizabeth, 
then unmarried, a tract of land and five negroes, three horses, 
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two beds and furniture and a side-saddle. The sixth gives and 
bequeaths to his daughters, Martha M. Cheatham, Margaret A. 
J. Weeks and Julia E. Matthews, in trust, (trustees hereinafter 
named) all the rest and residue of his property not thereinbefore 
named, and, also, at the death of his wife the property given to 
her, all to them and their children, share and share alike. In 
the event of the death of either, the children to represent the 
mother. He appoints David T. Smith trustee for Martha M. 
Cheatham and her children, Charles Matthews, Jr., trustee for 
Margaret A. J. Weeks, and Charles Matthews aforesaid, trustee 
for Julia E, Matthews. In the seventh, he directs that it is his 
will and desire that all ready money and notes on hand at his 
death be equally distributed between his wife and children, the 
trustees to receive the children’s portion for their use, and the 
balance of my property equally divided as aforesaid between 
my children, distributed by lot, the opinion of his executors to 
be taken in appointing dividers. 

This will presents many difficulties in ascertaining the inten- 
tion of the testator, particularly with reference to the interest 
that Julia E. Matthews, as to whose interest only instruction and 
direction are asked by the bill. 1st. Did the testator intend 
that his daughter, Julia E., should take a separate estate in the 
whole of the devise and legacies in her favor or only a portion 
and what portion? 2d. Did he intend to create in her an ab- 
solute or fee simple, or only a life estate as to the whole, or only 
a part, and has he used words to effect this latter intention? 
The fifth item is a specific legacy to the trustee, of land, negroes 
and other property for his daughter, without any qualification 
or restriction whatever as to its enjoyment or use. The sixth 
disposes of the residuum to his daughters in trust, intending no 
doubt, to the trustee, for the daughters to them and their chil- 
dren, share and share alike. In the event of the death of either, 
the children to represent the mother. The interest or estate 
taken by the daughter, Julia, under this clause, whatever it 
might be (and I will examine that under the second inquiry) is 
like that contained in the fifth, unqualified and unrestricted as to 
its use and enjoyment. The seventh separates the notes and 
ready money on hand at the death of testator from the residuum, 
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and directs a distribution of that particular fund equally between 
his wife and children, the trustees to receive the children’s portion, 
having reference only to their portion of the fund, created by this 
item, as will be seen by the clause immediately following, “for 
their use,” and the balance (that disposed of by the sixth item) of 
ny property equally divided as aforesaid, that is, as directed in the 
sixth item. The only part of the devise or legacy in favor of the 
daughter, Julia E., to be received by the trustee for her use, is 
her share of the ready money and notes on hand at the death of 
testator. If the testator intended that qualification to apply to 
the whole of the devise and legacies in her favor, he failed to 
effect the intention by the employment of any words for that 
purpose. But whether he intended this or not is wholly imma- 
terial to the present inquiry, for if such was his intention neither 
those words nor the appointment of a trustee created a separate 
estate in her favor as to the property that passed to her by this 
will. The intention to create a separate estate so as to exclude 
the marital rights of the husband must be clearly and unequiv- 
ocally expressed. A gift to the use of, or for the use and benefit 
of the wife is not a manifestation of such intention and will not 
effect that object. In Fears vs. Brooks, 12th Georgia, 196, the 
gift to the use and benefit of testator’s daughters, it was conceded, 
did not create a separate estate. In that case, however, there 
were other restrictions that did. So in Freeman vs. Flood, 16 
Georgia, 533, “special use” does not signify “separate estate.” 
In William vs. Allen, 17 Georgia, 81, “the gift was to the trustee 
for the use of, ete., of Jane Wood,” etc., the Court say, “ we can- 
not sanction the position that the words used were sufficient to 
create a separate estate.” And in Wade vs. Russell, 17 Georgia, 
425, the portions of the testator’s daughters were given to trustees 
in trust for the use, benefit and behoof of the danghters. The 
Court held that “whatever kind of estate it was which the testator 
intended to create in his daughters he intended to create it in them 
whether they were married or not.” This is clear, and, there- 
fore, it cannot be said that he intended only a separate estate in 
them. And it is well settled that to defeat the marital rights 
the intention to create a separate estate in the wife must be un- 
equivocal. That is precisely this case. The daughter at the 
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making of the will was unmarried. The gift to the trustee for 
her was a naked trust, and when she married whatever interest 
she took under the will, the trust was executed and vested abso- 
lutely in her husband. 

2d. As to the extent of the interest taken by the daughter, 
Julia E., under the will. We think that she took an absolute 
estate in the specific legacy given to her by the fifth item, and in 
the portion distributable to her under the seventh item, out of 
the ready money and notes; there is no qualification or limita- 
tion upon these interests either in those items or elsewhere in 
the will. The great difficulty is as to what she tuok by the sixth 
item. 

It is claimed that the gift to Julia E. and the other daughters, 
to them and their children, share and share alike, made the gift 
as to Julia E., she being then unmarried, and having no chil- 
dren, an estate tail, and was converted by our statute into an ab- 
solute estate in her, or in other words, that it fell within the rule 
in Wiley’s case, 3 Kt.,551. Wecannotagree with counsel. Wiley’s 
case was a gift to one of his children or issue, he having no issue at 
the time to take, jointly with the parent. Here, although the 
gift is to the daughters, to them and their children, the expression 
is qualified and explained by the clause following, which is: 
“In the event of the death of either,” clearly, of either of 
the daughters, “the children,” that is, “the children of his 
daughter to represent the mother.” The testator in this puts 
the contingency upon the happening of which the children were 
to take not as immediate legatees -but as representatives of their 
mother. Wiley’s case had no such qualification or limitation. 

The testator thus discloses an intention, that if the children 
take at all they must take after and not with the mother. 

3d. The difficulty here is, to get at the intention of the testator 
in the use of the words “In the event of the death of either” of 
his daughters. It was certain that they would die at some 
time, and the testator must have had that fact in his mind. It 
is not probable that he made use of the expression to denote a 
dying at any time, and that whenever that event should happen, 
their children should take their respective shares, for if that 
had been his intention he could and would most probably have 








78 , SUPREME COURT OF GEORGIA. 





Palmer vs. Matthews ef al. 





expressed himself in other and more appropriate terms, as to 
his daughters for life, and then to their children. But an ex- 
amination of the books and adjudged cases on this point, leaves 
us in no doubt as to the effect of these words. The difficulty 
in such cases arises from the testator having applied terms of 
contingency to events, of all others, the most certain and inevita- 
ble, and to satisfy which terms it is necessary to connect with 
death some circumstance in association with which it is con- 
tingent. That circumstance naturally is the time of its hap- 
pening, and such time when the bequest is immediate, (7. ¢., in 
possession as in this case) necessarily is the death of the testa- 
tor, there being no other period to which the words can be re- 
ferred. Hence, it has become an established rule, that when 
the bequest is simply to A, and in case of his death or if he die, 
to B, A, surviving the testator, takes absolutely: 2 Jarman on 
Wills, 659, and cases there cited. In Trotter vs. Williams, English 
Chancery, 78, as stated in 2 Jarman, 660, the testator bequeathed 
to A five hundred pounds, (£500;) to B five hundred pounds, 
(£500), and in like manner gave five hundred pounds (£500) 
apiece to five others, and if any died, then her legacy, and also 
the residue of his personal estate, to go to such of them as 
should be then living, equally divided betwixt them all. 
The Court held that these words referred to a dying before 
the testator, so that the death of any of the legatees after would 
not carry it to the survivor. In Hinckly vs. Simmons, 4 Vesey, 
160, a bequest of all of testatrix’s fortune to A, and in case of her 
death to B, was held to confer an absolute interest on A, survi- 
ving the testatrix. Soin Webster vs. Hale, 8 Vesey, 411, where 
the testator bequeathed certain stock for the use, exclusive right 
and property of his sister C., but should she happen to die then to 
her children, and testator also bequeathed to his sister H. certain 
stock, and in case of her death to be divided among her children. 
Sir William Grant held, both legatees surviving the testator, that 
they took absolutely, and in Cambridge vs. Rous, [bid., 12, testa- 
tor gave to his sister M. £4000, and in case of her death to devolve 
upon her sister C. The Master of the Rolls, Sir William Grant, 
held that M. surviving the testator, took the legacy absolutely— 
referring to the cases of Hinckly vs. Simmons, cited above, and 
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Laufield vs. Stoneham, 2 Strange, 1261, seems to support the pro- 
position that when such words occur by themselves, and there is 
nothing to explain them, they import the contingency of dying 
before the testator: See, also, Slade vs. Milner, 4 Madd., 144; 
Cowigan vs. Barnes, 7 Sim., 40; Clark vs. Lubbock, 1 You. and 
Call. N. C., 492. 

Upon the authority of these cases, it seems clear to us that 
the period to which testator referred at which the death of his 
daughter must happen in order for their children to take, was 
his own death; if they survived him it was his intention that 
they should take absolutely. We are strengthened in this view 
of the legacies in favor of the daughter, Julia, by the fact that 
at that time she had no children, and in the appointment of 
trustees to take charge of the legacies created by this clause of 
the will. He appoints a trustee for Mrs. Cheatham and chil- 
dren and in the case of Julia E., the trustee is appointed for her 
only. It is proper to remark that Courts put this construction 
upon these words or words of similar import only ex necessi- 
tate rei, from the absence of any other period to which the words 
can be referred. If there be any other words, circumstances 
have been held sufficient. In this case there is nothing we can 
lay hold of that we think sufficient. At first we were inclined 
to hold that as there were other legacies to this legatee that did 
not contain these words, that the testator did not intend by them 
a dying in his lifetime; but on a more careful consideration we 
concluded that the legacy in the fifth item was intended either 
as an exhibition of greater affection for this his unmarried daugh- 
ter, or perhaps because he had already given to his other daugh- 
ters marriage portions, and he intended thus to equalize her share 
with the other daughters. The legacy of the seventh item was 
introduced simply to let the wife into participation in the divis- 
ion of the ready money and notes. Neither was intended to 
qualify or explain his intention as expressed in the sixth clause 
as to other legacies. Besides, the estate given to Julia E., (and 
it must not be forgotten that it is this distribution in her favor 
only that we are considering) in all of the three items, is pre- 
cisely of the same character as to possession, use, enjoyment and 
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holding. In none is she to hold for life only, absolutely, or 
otherwise, but all are simply naked trusts. 

The case of Douglas vs. Chalmer, 2 Vesey, Jr., 501, seems 
to be somewhat in conflict with the general principles of the 
cases already referred to. In that case the testatrix bequeathed 
her residuary personal estate to her daughter, Lady Francis 
Douglas, and in case af her death to the use and behoof of her 
(Lady D’s) children, share and share alike. Subsequently, by 
a codicil, testatrix gave to her daughter her most valuable dia- 
mond ring as a circumstance denoting a different intention of 
testatrix. But there were other circumstances which the Chan- 
cellor laid hold of to take the case out of the rule; there was 
that of her marriage against her will, the wishes and anxiety of 
the testatrix that her daughter’s husband should take no bounty 
by her will, and this intention would be defeated if the words 
in the bequest, in case of her death, were construed to denote a 
dying in the lifetime of testatrix. Another circumstance which 
pressed hard upon the Chancellor, was the fact that the children 
of the daughter were intended by the testatrix as participants in 
her bounty. He says, also, that the codicil is extremely strong 
in expressing the very contingency upon which the limitation 
over to the children of Lady Douglas is supposed by the plain- 
tiffs to depend, “and that is this: testatrix, by her will, gave her 
wearing apparel, linen and lace to M., her house-keeper, or if 
she be dead before me,” then over, ete. There wasstill another 
circumstance to which great weight was given and that was that 
the children of Lady Francis were the younger children of Lord 
Douglas, The Chancellor says, it is impossible that this cireum- 
stance should not have a bias on his mind and no doubt it did. 
Take the whole case and we cannot think that it can be relied 
on as a safe precedent to authorize a different construction of the 
will than the one we have given. The circumstance of the gift of 
the ring, although frequently referred to in other cases, I cannot 
find one in which it has been held to be a controlling one: Web- 
ster vs. Hale, 8 Vesey, 411. In Billings vs. Sandhom, 2 Ves., 506, 
the testator being at Gibraltar, bequeathed to his sister, A., (in 
England) £1,000, and in case of her demise, he gave to B. £800, 
and to C, £200, and he bequeathed unto A. whatever goods, chat- 
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tels and money which should be due him at the time of his de- 
cease, to be disposed of as she should think proper. This latter be- 
quest was held to restrict the legacy of the £1,000 to a life estate by 
showing that the testator used the words, “in case of her demise,” 
to denote a dying at any time. Giving the legatee the right to 
use one legacy as she thought proper, indicated that such was not 
his intention as to the other. So if the testator in this case had 
given the legacies mentioned in the fifth item and the seventh 
item to his daughter, to be used and held by her and enjoyed 
differently from that given to her in the sixth clause, we should 
have laid hold of that fact as expressive of a different intention. 
It is well enough to remark that in the sixth item is to be found 
a disposition of the remainder after the termination of the wife’s 
life estate in the property given to her by the second clause. 
This decision is not intended to express any opinion as to the 
disposition of that interest nor of the legacies to the other 
daughters, 

Let the judgment be “reversed on the ground that the Court 
erred in ruling that the bequests in testator’s will in favor of 
his daughter, Julia E., created a trust estate in her for life, and 
an executory trust for the benefit of any children she might have, 
and that she being now dead the trustee holds the whole prop- 
erty thus devised for the use of Julia Palmer’s children, it being 
the opinion of this Court that upon the death of the testator 
the said Julia E., him surviving, took under the will an abso- 
lute estate in the property devised and bequeathed to her by 
testator.” 





JESSE W. Hooks, plaintiff in error, vs. CHARLES J. Harris, 
commandant of conscripts, defendant in error. 


Under the Act of Congress of the Confederate States, approved May ‘Ist, 
1863, entitled ‘An Act to repeal certain clauses of an Act entitled an 
Act to exempt certain persons from military service, etc., approved 11th 
October, 1862,’’ the person claiming exemption from military service must 
be employed and acting as an overseer on a farm or plantation, the sole 
property Of a minor, a person of unsound mind, a feme sole, or a person 
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absent from home in the military or naval service of the Confederacy, on 
which there are twenty or more slaves. And he must have been so 
employed and acting previous to 16th April, 1862. The owner of the 
plantation and slaves cannot claim the exemption simply because he is his 
own overseer. 


Habeas corpus, decided by Judge O. A. LocHRANE, at Cham- 
bers, in the city of Macon, on the 19th December, 1863. 


Jesse W. Hooks, of the county of Lee, in the State of Geor- 
gia, being summoned by order of Major Charles J. Harris, com- 
mandant of conscripts at Macon, Georgia, to appear for enroll- 
ment in the military service of the Confederate States, appeared 
and claimed that he was exempt, because he was the owner of a 
plantation in Lee county, consisting of about one thousand and 
two hundeed acres of land, and of twenty-five negro slaves, who 
are at work on said farm, seventeen of whom are full working 
hands; that he was employed and acting as overseer of said 
hands on said farm previous to the 16th April, 1862, and was 
so employed when summoned to Macon for enrollment in the 
military service; that he is now absent from home in the military 
service of the Confederacy, and there is no white male adult on 
his said farm who is not liable to military duty; that after the 
most diligent effort no overseer can be procured for said farm 
who is not liable to military duty; that said negroes have not 
been placed on said farm by division from any other farm, but 
have belonged to said Hooks for about nine years; that he has 
but two children, the oldest of whom is only three years old, 
and that his wife is an invalid and has been for four years, and 
bedridden for the last month, and that he is engaged in pro- 
ducing grain and provisions. 

Upon these facts the said Jesse W. Hooks claimed that he 
was, and should be exempt from military service, under the 
provisions of an Act of the Confederate Congress, approved 1st 
May, 1863, entitled “An Act to repeal certain clauses of an Act 
entilled an Act to exempt certain persons from military service, 
ete., approved 11th October, 1862.” 

The commandant, Major Harris, refused the exemption claim- 
ed, aud Hooks applied for and obtained from Judge Lochrane 























MACON, MARCH TERM, 1864. 83 


Hooks vs. Harris. 








a habeas corpus, alleging and proving the foregoing facts, and 
asking to be set at liberty. 

After a hearing, and upon full investigation and argument, 
the presiding Judge remanded the applicant to the custody of 
the commandant, on the ground that he was not entitled to the 
exemption asked for. 

This decision is complained of as erroneous. 


BaILey & BRANHAM, for plaintiff in error. 
SaMUEL HunteR, contra. 


By the Court—JEnKins, J., delivering the opinion. 


Exemption from military service is sought in this case, un- 
der the Act, approved May Ist, 1863, bearing the title “an Act 
to repeal certain clauses of an Act entitled an Act to exempt 
certain persons from military service, etc., approved 11th Oc- 
tober, 1862.” This Act, by the first section, repeals the exemp- 
tions given by the Act of 11th October, 1862, to agents, owners 
and overseers on plantations. The second section then pro- 
ceeds to grant exemptions in lieu of those repealed, in certain 
cases. We insert so much of it as is necessary to the determi- 
nation of this case: “ For the police and management of slaves, 
there shall be exempted one person on each farm or planta- 
tion, the sole property of a minor, a person of unsound mind, a 
feme sole, or a person absent from home in the military or naval 
service of the Confederacy, on which there are twenty or more 
slaves, provided the person exempted was employed and acting as 
an overseer previous to the 16th April, 1862,” etc. Ist. Does 
the applicant’s plantation fall within the description in the Act 
of those of which an overseer should be exempted? It must 
have answered the description at the time of his enrollment, 
which he now resists. His affidavit shows that it was not the 
property of a minor, nor a person of unsound mind, nor of a 
jeme sole, Was it, then, the property of a person absent in the 
military service? Certainly not, for he is owner, and the en- 
rolling officer found him there, neither absent nor in the mil- 
itary service. But he proceeds under the idea that when, in 
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obedience to orders, he repaired to Macon, he was absent from 
home, and in the military service. He was summoned to the 
conscript camp at Macon, to be put into the service, but on ar- 
riving there opposed to the claim of service a right of exemp- 
tion under this Act. Suppose exemption were allowed him, 
could it be said that he had been in the military service? Or 
would not his absence have served the sole purpose of procuring 
exemption from service exacted, but never rendered? 2d. It 
is apparent from the proviso that the owner of a plantation, 
as there described, is not contemplated as the exempt. The 
language is, “provided that the person so exempted was employed 
and acting as an overseer previous,” etc. He must have been 
both “employed and acting” as an overseer. Those words em- 
ployed and acting are clearly not used as synonyms, as appears 
by the antecedent use of the word “both,” which requires plu- 
rality of requirement. Employed sometimes signifies acting, 
but not here certainly. The Congress would scarcely have said 
both “acting and acting.” It means contracted with. The 
Congress meant to say both “contracted with and acting as 
overseer.” They meant an overseer hired and acting. A man 
may, in one sense, oversee his own plantation, but not in the sense 
of one hired or contracted with, and acting as an overseer. Hooks 
may have been acting as an overseer of his own plantation, but 
he was not employed (in any other sense than acting) as such 
overseer. He did not and could not contract with or hire him- 
self. Therefore, in the proper sense of the Act, although act- 
ing as, he was not “both employed and acting as overseer, 
previous to the 16th April, 1862.” He does not answer the des- 
cription of the exempted, allowed under the second section of 
the Act. 3d. His exemption, if any he can have, must be 
sought under the third section of the Act, which gives the Pres- 
ident discretionary power to grant exemptions in certain cases, 
and among other cases “on account of justice, equity and neces- 
sity.” 
Let the judgment be affirmed. 
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WIL.1AM, (a slave,) plaintiff in error, vs. THE StaTE OF GEOR- 
GIA, defendant in error. 


On the trial of slaves or free persons of color in this State, the husband or 
wife is not admissible as a witness for or against each other. 


Indictment for murder, in Thomas Superior Court, tried before 
Judge A. H. HANSELL, at December Term, 1863, and motion 
for new trial. 


William, a slave, belonging to S. A. Smith, was indicted for 
murder in killing another slave, by the name of George, belong- 
ing to the said S, A. Smith, in said county of Thomas, and was 
put upon his trial therefor at December term, 1863. On the 
trial, the following evidence was adduced before the Court and 
the jury impaneled to try said case. The testimony of Ann, 
a slave, was objected to on the ground that said Ann, being 
the wife of the prisoner, was not a competent witness, and in 
support of the objection, counsel for the prisoner directed the | 
attention of the presiding Judge to the testimony hereinafter 
given, showing that Ann was prisoner’s wife. The Court over- 
ruled the objection and allowed Ann to testify. 

The jury found the defendant guilty of willful murder, but 
recommended him to the mercy of the Court. 

Counsel for prisoner then made a motion for a new trial on 
the grounds: 

1st. Because the verdict of the jury is against the weight of 
evidence and without evidence. 

2d. Because the verdict is contrary to law. 

3d. Because the Court erred in admitting Ann, the prisoner’s 
wife, to testify against him. 

4th. Because the Court did not charge the law of manslaugh- 
ter. 

5th. Because the jury did not find a unanimous verdict, but 
found the verdict by the vote of a majority. 

6th. Because the verdict was the result of an arrangement 
between the jurors, by which they supposed the prisoner could 
be found guilty of murder and punished for manslaughter. 
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7th. Because the Court erred in charging that there was no 


evidence of adultery. 
The presiding Judge refused the new trial, and his ruling is 


complained of as error. 





J. L. Seward; ALEXANDER & LovE, for plaintiff in error. 


S. B. Spencer, Solicitor General, contra. 


EVIDENCE FOR THE STATE, 


PAUL, (a slave, the property of S. A. Smith) sworn: George 
came home on Friday night; does not know what time he left 
that night; he was not there on Saturday morning; Bill was 
then at home; he was there all the morning and did not leave 
there until dinner time, the time he saw him going down the 
lane with a hoe; it was almost dinner time when witness came 
home; Bill was in the lane and told witness to go and help the 
man put the carriage up; after witness put the carriage up he 
went to look at some wood there was left in the woods George 
had told him to haul, and when he came back with a stick of 
wood and saw Bill, and Bill looked up that way and then looked 
towards the house; and after awhile he stooped down aud picked 
up a hoe with his left hand and threw it over into the lane, still 
looking towards the house; he then opened the gate and picked 
up the hoe, and took his axe on his shoulder and went down the 
lane; after he went down the lane he saw the boys coming and 
he stooped down in a corner, like he was doing his business, and 
after the boys passed him he put on his coat again and picked 
up the hoe and went on to the cross-fence, and after he got to 
the cross-fence he jumped over and kept right on down side of 
the cross-fence; the hoe was a weeding hoe; he went on side the 
fence till the plum orchard got between witness and him, and 
then witness could not see him any more; witness went and told 
master Reddin; witness went off through the plum orchard 
and just as he got through the orchard and into the field, saw 
Bill coming a direct course from where witness found the body ; 
Bill came in about fifty yards of witness; he had his axe; wit- 
ness turned off as Bill looked at him so that witness turned off 
































MACON, MARCH TERM, 1864. 87 


William vs. The State of Georgia. 








and went down cross the road and took the side of the fence and 
then went to the cross-fence and then took the fence up to where 
he found the fresh dirt; after witness saw that, he went back 
round to the house and reported; he went there to hunt because 
he saw Bill going down that string of fence; after witness went 
back and told of it, he did not go back to where he found the 
fresh dirt until the evening, and some white gentlemen were there 
and had dug up the body and told him to wash the face; they 
took George up then; it was his body; witness did not find the 
hoe shown him; he has seen it (the hoe in Court) before; it is 
Bill’s hoe; he kept it then about his house. 

Cross-examined: Bill was the foreman at home; had no con- 
versation with George about the time he was going off about sur- 
veying the ground; never told Bill that George had made 
threats; Bill was telling him about it that night; had heard 
Curt tell of them before; on Friday night went to Bill’s house, 
and Bill asked him if Curt had told him, and he said no, (as he 
did not wish to get into a difficulty;) Bill asked him if he heard 
what George had to say about him, and he said no; Bill said 
that Curt had told him that George had not much to say; Curt 
did not tell witness about it; Bill told witness to come to his 
house and he asked him about that chat George told Curt; Bill 
said George asked Curt what Bill had to say about him and 
Curt told George he had not much to say; and George said he 
knew better; he knew Bill was glad when he was gone; but 
need not to be so, as he was as good as he (Bill) was, and says 
he only came up this time to survey out some land, and next 
time he came he would tend it; Bill said then to witness, Paul, 
what do you think George was doing all that for, and witness 
said he did not know, and Bill said, I know, “Mr. Wilder is 
going off and George is doing all this on account of my wife; ” 
and asked, “don’t that seem mighty hard that a man should be 
carried off from his family ;” that George has said that “he or 
William one would have to go off when he came back,” and 
afterwards said, “no, he would not go, but William would have 
to go,” and said, George said, “he was down there where there 
was some just as smart negroes as ever made tracks on the 
ground ;” William then said, “don’t that look, mighty hard, 
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George is down yonder and I think he is working some prank 
to get me away from my wife;” witness told him “George 
was a fool, if he thought that to put it out, so he (Bill) could 
get a hold of it;” witness stepped off and came back and said, 
“William, if I should be the longest liver, I do not expect to die 
until you or George one is the cause of the death of the other ;” 
Bill said, “he reckoned so,” and witness went off; this talk was 
on the night George was killed ; George came home that night, 
but the talk was before he got home; he came home unexpec- 
tedly ; nobody knew he was coming that night; Mr. Wilder 
owned George’s wife, and there was talk of his moving away; 
he has moved and is gone now; witness belongs to S. Alexander 
‘Smith, and has lived there a long time; Bill’s wife is named 
Ann; she lives there too; knows there was a fuss on the place 
between George and Bill about Bill’s wife; but witness did not 
see anything with his eyes about his wife and George wrong, and 
cannot state any facts to show anything wrong; they were 
friendly, but Bill was always telling him about it; they had 
been having a fuss for the last four or five years; did not under- 
stand the words about surveying the land to mean anything 
about killing Bill, but to work some plan to get him off the 
place; just imagined they would kill one another because he 
knew the bad feeling, and he thought after awhile the devil 
might get in him and he might kill George, and that was what 
he thought about it; the idea he had about the surveying, etc., 
was to get Bill off the place and cultivate his wife; Bill was 
foreman on the place; it is common to have them; likes Bill as 
well any negro his master had, and they got along like brothers; 
so did George till they had a dispute about his wife and then 
they fell out; was at home the night George came home; he 
came on the train about eight o’clock ; he was at the house tol- 
erably late; does not know of George or Ann being missing 
that time; witness’ house is the first house outside; Ann stayed 
next to the yard; saw Ann pass into the yard towards the house 
that night, but did not see her go back. 

For State resumed: Bill and Aun was never married by the 
book, only went to mistress and master; Ann was cook for the 


house. 
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ANN, (a slave,) sworn: Was at her house sitting at the door 
on the door steps the night George was killed; that is at Mr. 
Alexander Smith’s (her master) in this county; saw George that 
night; he was in the kitchen putting on his cap the last she 
saw of him and he went on out of the door; he was going 
home to Mr. Wilder’s to his wife’s house; that was betwixt 
nine and ten o’clock, she reckons—don’t know certainly; it 
was on Friday night; she went on to her house; saw defendant 
there; she went in and he was lying down on the bed; she asked 
him if he had gone to bed already, and he said no; she said, I 
see you’ve got your shoes on yet; he asked her if George was 
gone; she told him yes, she believed so; he got up and came as 
far as the door and told her if Curt came there and asked for 
him she need not let on no better but that he was lying down 
there in the house; he went on out of the door and picked up 
his coat and his axe and went on as if he was going to the lot; 
reckon it was almost a quarter of an hour or so after he left she 
heard a noise like a screaming, like somebody was getting a 
whipping over towards Mr. Douglass’ house; heard three or 
four screams; she walked over the yard and looked about if she 
could see William, and then back to the house, and in this time 
William was back in the house again; but she did not see when 
he came; this was not very long after the noise; does not think 
it was a quarter of an hour; he was sitting in the door and had 
his axe by him, and she went in about ten steps of him and 
asked him where he had been, and he said nowhere, hardly; and 
she asked him if he heard the noise, and he said no, and asked 
her if she heard any noise and what it was; and she told him it 
was somebody halooing over towards Mr. Douglass’; hesaid he 
did not hear it; he did nothing with the axe but had it sitting 
by the side of him; did not move it; defendant appeared to be 
cool and calm; when she spoke to him, he spoke somehow as if 
he was excited. (Shown a hoe.) Does not know it herself; he 
keeps his hoes and things over in his garden ‘behind his house. 

Cross-examined: Is the wife of Bill; is so by consent of her 
master and mistress; was so at the time George was killed and 
for thirteen or fifteen years before, and had a boy about sixteen 
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years old; had two children; the lot is the other way from her 
house that Mr. Douglass’ is; Bill started towards the lot. 

State resumed: George generally went out of the yard by the 
front gate, and went out that way. 

Paul recalled by the State: George had a little foot path off, 
a nigh cut to go home from their house to Mr. Wilder’s; saw 
the place where the blood was on Sunday morning; this was 
right close to that path—a pine tree near to it—very close—say 
as near as Mr. Seward is—about ten feet. 

Cross-examined: Does not know what made the blood there; 
this was a long way from where George was buried and fences 
between: don’t know how long it would take a man to carry 
one that far and bury him; George would weigh about one hun- 
dred and forty pounds; guess it would take him about an hour 
to kill a hog and carry him that distance and bury him; thinks 
it was about two hundred yards to the grave from the house, and 
it would take ten minutes to walk it; the hole was a little over 
or about a foot deep; it would not take Bill longer to dig the 
hole than it would have for the hog. 

Dr. D. 8. BRANDON, (sworn:) Was one of the jury of inquest 
on the body of George, the property of Mr. S. Alexander Smith ; 
his death was evidently from a violent blow; the skull was 
broken—back and upper part; it was on Saturday, the day 
after he was supposed to have been killed; could not say defi- 
nitely from the wound when he was killed; but had not been 
probably more than twelve or sixteen hours before; it was in 
this county, in Mr. Smith’s field, near town; the wound might 
have been done with any heavy instrument of wood or iron; 
the shape of the wound was irregular; there was evidence of a 
blow just under the ear and the lower part of the ear cut, not 
very smoothly, and apparently made with an edged instrument ; 
was not present when the grubbing hoe was found, but saw it 
afterwards with some stains on it supposed to be blood; the 
body had been removed from the grave when he saw it. 

Cross-examined: Thinks it likely a person after receiving that 
wound might scream some half dozen times; the skull was not 
deeply depressed; this is only opinion; the back part of the 
head is the centre of the nervous system, and a blow there would 
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have a more stunning effect than elsewhere; the depression was 
not immediately over the most vital point. 


Rosert R, Evans, (sworn.)—Was one of the jury of in- 
quest on the body of George; went to the place where the boy 
was buried in the fence corner in Mr. Smith’s field; heard 
others speak of tracing the track from the place where the boy 
was said to be murdered, and went out that way to examine, 
found a track coming from that direction—noticed but one track, 
it made considerable impression, and seemed to have considera- 
ble weight on it; made more impression than witness’ own track ; 
traced it back, thinks about half way through the field towards 
where the killing was said to have taken place; measured the 
track with a pocket rule he had, width and length; also meas- 
ured the shoe of defendant, which he had on when they went 
to the jail. (The jury of inquest went to the jail.) The shoe 
defendant had on then, and the track corresponded; was accurate 
in his measurement, for the purpose of tracing out the crime. 
The grubbing hoe was brought to the house and shown to the 
jury ofinquest. That in Court is the same hoe, or one just like it. 
This was on the 19th of September last, at Mr. Aleck Smith’s 
house, in this county. 

Cross-ezamined: The ground was rather light and sandy, 
with some grass, and corn had been planted; it was not loose, but 
had had rains on it. Witness has been a merchant a long time; 
thinks the rule measured the track to be about eleven inches ; 
a number nine shoe would probable fit it; eights and nines are 
about the most common shoe used by men in this country. 

Direct resumed: Witness weighs about two hundred. 


Dr. P.S. Bower, (sworn.)—(Grubbing hoe shown him) thinks 
he has seen it before; when he first saw it, it had the appear- 
ance of blood on it, more distinct then than now; witness found 
the hoe in a bunch of briars in Mr. Smith’s field, the day of 
the inquest; did not see the burial spot of George; had it 
pointed out, but did not go there; found the hoe in the corner 
of the fence on the road running along the road from Mr. 
Smith’s to the Monticello road; the place where the hoe was 
found was nearer the house than the grave was; it was not in 
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a line between the two, but in a line between the alleged place 
of the murder and the burial spot; ata right angle from the 
house found a carpet-sack in a fence corner, a few corners from 
where he found the hoe; it was buried in some broom-sedge ; 
had been told that George had a carpet-sack when he left home 
and that it was missing, 

Cross-examined: Diagram shown him and said to be correct, 
or nearly so. 


JOHN TRICE, (sworn.)—Was not right with Mr. Eyans 
when he measured the track, was some distance off, but saw 
him do it; witness measured it also with a stick or reed; noticed 
the peculiarity of the track that crossed the field ; straight across 
it seemed to be depressed; examined the track above the grave 
towards the plum orchard, measured the two tracks with a stick ; 
they corresponded; the last track he did not see at the grave 
exactly, but some one pointed out the way they said the boy 
went, and found the track at the end of the corn row; went off 
to look for it as there were several around the grave; this track 
led one towards the house and one towards the grave; meas- 
ured the tracks with the reed or stick he had measured the first 
with, and found they fitted; concluded they were the same 
track, and threw the stick or reed down; the first track he 
measured was the same that Mr. Evans measured with the rule; 
don’t know from where he got the information, but from some 
of the family, this boy had been seen going across that way. 

Cross-examined: Thinks it about a quarter and a half quar- 
ter from Mr. Smith’s to Mr. Douglass’ by way of the road; 
would not say it was not half a mile; thinks it was about 
twelve or one o’clock in the day; the field in which the tracks 
were, was connected with Mr. Smith’s house; he has a good 
many negroes about there; it was very dry about that time, and 
for some time before; knows the Monticello road ; there is an- 
other field on the right of that road, a good ways further, but 
has not known who it belongs to ; did not see any path leading 
through the field in the field he was in, towards that field ; saw 
many other tracks about the grave; but saw no others when he 
examined the track. 
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By the Court—Lyon, J., delivering the opinion. 


On the trial of slaves or free persons of color in this State, 
the husband or wife is not admissible as a witness for or against 
each other. 

“The contubernal relation among slaves shall be recognized 
in public sales whenever possible, and in criminal trials where 
it becomes important to the advancement of justice:” Section 
1666, Code. 

“The rules of evidence in the trial of slaves or free persons 
of color, shall be the same asin the trial of white persoas; 
other slaves or free persons of color shall be competent wit- 
nesses, if otherwise unobjectionable:” Code, sec, 4698. By the 
1666th section the marriage relation or what passes with them 
as that is recognized. By section 4698, the same rules of evidence 
must obtain in their trial, as in the trial of whites, and it is a well 
settled rule in the trial of white persons, that neither the hus- 
band. or the wife is a competent witness for or against the other: 
1 Gr. Ev., see. 334. It follows that it was error in the Court 
below to allow Ann, a slave, and the wife of the prisoner, to 
testify as a witness against him, and a new trial must be had 
on that ground, the third in the motion for a new trial. 

Let the judgment be reversed, on the ground that the Court 
below erred in admitting the testimony of Ann, a slave, the 
wife of prisoner. 





THE Strate, ex rel., Joon M. Greer, administrator, ete., 
plaintiff in error, vs, Mosrs Speer, treasurer, defendant in 
error. 


Orders absolute given by the Inferior Courts of the several counties in this 
State for the payment of money to other persons in liquidation of debts 
due by said Courts, draw interest just as other liquidated demands do. 


Mandamus, in Sumter Superior Court. Decided by Judge 
RicHarD H. Cuark, at April Term, 1863. 











94 SUPREME COURT OF GEORGIA. 





The State, ex rel. Greer, vs. Speer. 





The facts of this case are as follows, to-wit: On the 21st day 
of January 1861, the Inferior Court of Sumter county passed 
an order in due form, in which it was recited, that “It appear- 
ing to the Court that James Wicker built a bridge across Camp 
creek, at and for the price of one dollar and forty-five cents per 
foot, under contract with the Inferior Court of said county, 
and that said bridge is three hundred and fifty feet long, and that 
said work and materials are worth the sum of $507 50. It is 
therefore, ordered by the Court, that the treasurer of said county 
of Sumter, pay James Wicker, $507 50, out of any moneys 
not otherwise appropriated.” ‘The order was duly entered on 
the minutes of the Court as required by law. 

On the day the order bears date Wicker presented it to the 
treasurer and received the sum of $200 00 as part payment 
thereof, and afterwards for a valuable consideration sold and 
assigned the order to Robert Carver. Carver died, and John 
M. Greer administered on his estate. Carver in his lifetime, 
and Greer since his death, presented the order to Speer, the 
county treasurer of said county, and demanded payment of the 
principal and interest due on the order, and payment was re- 
fused. 

Greer then filed his petition for a mandamus nisi, which was 
granted, and upon the hearing the presiding Judge refused to 
make said mandamus absolute, on the ground that said county 
of Sumter was not liable to pay interest upon said order. 

The writ of error in this case is brought and prosecuted to 
reverse that decision of the Judge. 


SAMUEL HALL, for plaintiff in error. 


H. K. McCay, contra. 


By the Court—Lyon, J., delivering the opinion. 


Do the orders absolute of the Inferior Courts of the several 
counties of this State, for the payment of money to other per- 
sons given in liquidation of debts due by such Courts draw 
interest? That is the only question made in this record. We 
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think that they do, and that the plaintiff was entitled to his 
rule nisi fur mandamus against the treasurer for its payment. 

By the laws of this State all liquidated demands, that is, 
those where the sum is fixed, ascertained and agreed to be paid, 
bear interest at the rate of seven per centum per annum: Cobb’s 
Dig., 393, 495; Code, sec. 2029; Smith vs. Ellington, 14 Ga., 
379; Hargroves vs. Cook, 15 Ga., 321. To this rule there is 
no exception in favor of the Inferior Courts, or any reason why 
there should be. 

Let the judgment be “ reversed on the ground that the Court 
below erred in holding that the Inferior Court was not liable to 
pay interest on the order, which was the subject of controversy. 
The Court below should have made the rule nisi for mandamus, 
absolute.” 





RicHarpson & Martin, plaintiffs in error, vs. SrmEON A. 
SmirH, defendant in error. 


1. Where property is delivered to a common carrier or other bailee, to be 
carried to a designated place, and deposited in a warehouse, the fact that 
the bailee takes a receipt for the property from the warehouseman, in his 
own name, and hypothecates the receipt as security for his own debt, does 
not affect or change the title of the bailor. 

2. A sale of property in ‘‘ market overt’? does not change the title of the 
rightful owner, if made without his authority: 


Trover and conversion. Tried before Judge O, A. Locu- 
RANE, at December Term, 1863, of Dougherty Superior Court. 


Simeon A. Smith brought an action of trover, in Dougherty 
Superior Court, against Sims & Rust, to recover damages for the 
alleged conversion of fourteen bales of wool. 

On the trial of the case the following evidence was adduced, 
to-wit: : 

In behalf of the plaintiff it was shown, that one William 
Davis, the agent of the plaintiff, did, in July 1859, deliver to 
one Robert Marrow, thirteen bales of wool, and about one hun- 
dred and thirty pounds of loose wool, which Marrow was to 
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carry to the city of Albany and deposit in Smith’s name, in 
a warehouse. The wool was the property of Smith, and was 
simply to be transported to Albany, and deposited in a ware- 
house by said Marrow, who, at the time, was engaged in the 
business of hauling from place to place with wagons and teams, 
Marrow did carry the wool to Albany, and deposited the same 
with Sims & Rust, who owned and kept a warehouse. The 
plaintiff also proved the value of the wool, and that a demand 
therefor had been made upon Sims & Rust. 

In behalf of defendants it was shown, that Marrow, when he 
deposited the wool with Sims & Rust, took their receipts for the 
same in his own name, which recited that the wool was “sub- 
ject to the receipts,” or to Marrow’s order on paying customary 
charges and all advances. The defendants also proved by a 
witness that had been in the warehouse business over fifteen 
years, and who was familiar with the usages and customs of 
warehousemen in reference to receipts given for goods in store, 
that it was the universal custom to require the receipts to be 
produced and given up before the goods were shipped out, that 
cotton receipts, and receipts like those given for the wool in this 
case, were according to custom, transferable by delivery, and 
when produce in store is drawn upon, the receipts accompany 
the draft. The defendants also proved, that Marrow drew a 
draft on Richardson & Martin, of Savannah, at ninety days from 
August 10th, 1859, for $3,000 00, and delivered the receipts for 
the wool, to Lewis 8. McGuire, agent of Richardson & Martin, 
as collateral security to indemnify them as acceptors of said 
draft. 

For the plaintiff it was shown, in rebuttal, that Richardson 
& Martin were commission merchants in the city of Savannah, 
and one of them was president of a bank, and that McGuire 
was the agent at Albany, of the same bank, and represented 
Richardson & Martin; that Marrow was indebted to the bank in 
a large sum, and that when he failed in business in January, 
1860, his stock of goods on hand, worth $12,000, or $15,000, 
was turned over to McGuire, and shipped to Richardson & Mar- 
tin, at Savannah. This rebutting testimony was objected to but 
admitted by the Court over the objections. 
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As Richardson & Martin claimed the wool in controversy, it 
was agreed by all the parties that they should take the place of 
adverse litigants in the case, to Simeon A. Smith, the plaintiff. 

The testimony having closed, the presiding Judge charged 
the jury, that if they believed the wool in controversy was the 
property of the plaintiff Smith, it was then necessary to ascer- 
tain the legal title which Richardson & Martin acquired to it, if 
any. The Court then explained the law of customs and charged 
the jury, that if they believed the receipt taken for the wool 
was received by the agent of Richardson & Martin as collateral 
to the payment of a draft, and such contract was in writing, 
then no matter what was the custom of warehousemen, or what 
title the transfer of cotton receipts, or warehouse receipts gave 
to parties holding them, the taking such receipts as collaterals, 
was a contract between the parties, and the law of customs does 
not apply. If Marrow used the property of Smith fraudu- 
lently, and deceived Richardson & Martin, and obtained credit 
without notice to them of Smith’s claim, and they took the re- 
ceipts under the law custom of transfer of such receipts con- 
veying title, they acquired title to the wool] in controversy, 
without proof that they had paid the draft given for the receipts, 
and if the jury believe this to be the state of facts from the evi- 
dence, they might find for Richardson & Martin. But if the 
jury believe the receipts were taken as collateral for a draft of 
Marrow, and the wool was not Marrow’s, but was the property 
of Smith, then to make the wool liable to the draft, it was incum- 
bent on Richardson & Martin to show that Marrow was agent 
of Smith, and that he had deceived them, and that they had 
paid the draft. If the jury believed that Marrow was a com- 
mon carrier and bailee for a special purpose, and that purpose 
was to deposit the goods entrusted to him for the use of the 
bailor, at a particular place, then such bailee or common carrier 
had no legal right to divest the true owner of his title to his 
property by fraudulent use of it. 

The jury returned a verdict for the plaintiff, Smith, il the 
charge hereinbefore stated, and the admission of the testimony 
for the plaintiff in rebuttal, are the errors complained of by 
Richardson & Martin. 
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SamMvuEL Haut anv &. D. Irvin, for plaintiffs in error. 


SrrozrerR & SmivTH, contra. 


By the Court—JENK1nNS, J., delivering the opinion. 


This case must turn upon the question of title in the wool sued 
for, and the nature and extent of Marrow’s agency regarding it. 
Weare of the opinion that the evidence clearly establishes title in 
Smith, at the time of the delivery of the wool to Sims & Rust, 
the warehousemen. It is also clearly proven that Marrow was 
a common carrier, and received the wool from Smith for no 
other purpose than to transfer it to Albany, and deposit it in a 
warehouse; when this was done, his agency was at an end, and 
the special property which the law recognised in him, simply 
to enable him to effect the purpose of the bailment, ceased. This 
taking receipts from the warehousemen in his own name, and 
his hypothecation of those receipts as security for his own debt, 
were wholly without the scope of his agency, and can in no 
manner affect the title of the bailor. It is a principle of the 
common law of England, of force here, that a sale in market 
overt does not change the title of the rightful owner, if made 
without his authority: 1 Wilson Rep., 8; Wheelright vs. De- 
peyster, 1 Johnson R., 472; Story on Bailments, p., 326. See 
also, Patterson vs. Gush, 2 Strange, 1178; Daubigny vs. Duval, 
5 T. R., 604; Snaith vs. Burridge, 4 Taunton, 684; Kinder vs. 
Shaw, 2 Mass., 398; 2 Kent's Com., 625-28, 3d edition. 

The law as here affirmed was given in charge to the jury, 
and uo doubt controlled their verdict. With that verdict we 
are perfectly satisfied, and deem it unnecessary to consider ex- 
ceptions taken to the charge of the Court below, in regard to 
the negotiable character of the warehouse receipts issued in this 
ease, under the custom of merchants. Errors, if any there were, 
in that charge, would not induce a reversal, the charge having 
been correctly given upon the controlling question, and the ver- 
dict being correct under the evidence and the law of the case. 

There was an exception to the decision of the Court, upon 
the admissibility of evidence, but we deem it unnecessary to 
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consider it, because error in admitting it would be no ground 
for reversal, the evidence appertaining to an immaterial point. 
Let the judgment be affirmed. 





Peter McLaren, plaintiff in error, vs. Lucy A. McLaren, 


defendant in error. 
Y¥o> 


Where, pending a libel for divorce, the parties, by deed of settlempat Re Yo>. 
tween themselves and a trustee, have agreed upon a specific an ERSITY OF j 
paid to the wife, annually, by the husband for her support and maint HACE tw 
and by the deed other property, such as a house and lot and servaifts; 18 
secured to the wife for the same purpose, the parties agreeing to live apart 
from each other, it is errorin the Court to make provision by way of tem- 
porary alimony. This is certainly so, unless the amount allowed be ac- 
cepted as a settlement pro danto upon the annuity agreed to be paid in the 


deed of separation. 


Application for temporary alimony, in Muscogee Superior 
Court, at February Adjourned Term, 1862, Judge E. H. Wor- 


RILL presiding. 


The facts necessary and proper to be stated in this case are 
as follows: 

On the 18th of February, 1859, Lucy A. McLaren filed an 
application against her husband, Peter McLaren, in Muscogee 
Superior Court, praying for a total divorce. Pending this suit 
for divorce, to-wit: on the 10th of March 1859, the parties 
agreed upon and entered into a written settlement, of which the 


the following is a copy, to-wit: 


“STATE OF GEORGIA—MUuscoGEE county. 
“Articles of agreement entered into this, the 10th day ‘of 
March, 1859, bickwies Peter McLaren and Sicep A. McLaren 
of the one part, and Robert Green of the other part, witnesseth 
that, whereas, some unhappy differences have arisen between the 
said Peter McLaren and his wife, Lucy A. McLaren, which have 
induced them to mutually agree to live separate and apart from 
each other, and whereas the said Peter McLaren is desirous and 
willing to provide an ample support and maintenance for his 








| 
| 
| 
| 





100 SUPREME COURT OF GEORGIA. 





McLaren vs. McLaren. 





wife during her life, for the considerations aforesaid, as, also, in 
consideration of the sum of $500 paid to the said Peter Mc- 
Laren by the said Robert Green, the said Peter McLaren has 
granted, bargained and sold, and by these presents doth grant, 
bargain and sell unto the said Robert Green, the house and lot 
in the city of Columbus, known and designated in the plan of 
said city as numbers three hundred and fifty-one and three hun- 
dred and fifty-four, and, also, the following slaves: Ann, about 
thirteen, Letty and her children, Julia, Douglass, Lucy, Eliza- 
beth and Israel, and all the household and kitchen furniture on 
the premises, upon the following trusts: that the said Robert 
Green shall allow to the said Lucy A. McLaren the use of said 
slaves and house so long as she may desire to occupy said house 
and use said slaves, and whenever she shall not desire to occupy 
said house and use said slaves, that then the said Robert Green 
shall, at his discretion, hire out said slaves for such time as the 
said Lucy shall not desire to use or occupy the same, and after 
paying out of said hire and rent the expenses on said property, 
he shall place the balance of the proceeds, if any, to the credit 
of the said Peter McLaren, as a part payment of the annuity of 
$1,500 00, hereinafter referred to, it being expressly understood 
that neither the said house nor negroes are ever to be hired out 
at any time in such manner as to interfere with the full use and 
enjoyment of the same by the said Lucy McLaren whenever 
she shall desire to use said slaves or occupy said house. In 
further trust, that at the death of the said Lucy, her son, Edwin 
McLaren, surviving, the said Green shall convey said real and 
personal estate, with its increase, to the said Edwin McLaren, 
in fee simple, and in case he shall not survive the said Lucy 
McLaren, then at her death, the said property real and personal 
shall revert to the said Peter McLaren, his heirs or legal repre- 
sentatives. And the said Peter McLaren, for himself, his heirs, 
executors, administrators and assigns, doth covenant and agree 
to keep in repair the premises aforesaid, and to pay all taxes that 
may be legally demanded for or on account of said property ; 
and further, if any of said negroes'should die or become value- 
less before the said Lucy shall die, that then the said Peter 
McLaren will supply their places with others of equal value, 
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so that the said Lucy shall always have an equal number of 
efficient house servants as the house servants now conveyed, and 
of good character. And the said Peter McLaren doth further 
covenant and agree, that he will pay over unto the said Robert 
Green, trustee, as aforesaid, $1,500 00 for each and every year 
during the natural life of the said Lucy A. McLaren, the same 
to be paid in quarterly installments, commencing from the 24th 
of February, of the present year. And the said Peter McLaren 
doth further covenant and agree, that the said Luey A. McLaren 
shall have the care and custody of their son, Edwin McLaren, 
so long as she shall keep house, said Peter paying for his clothes 
and education: Provided, that when the said Edwin shall ar- 
rive at the proper age to leave his mother, for the advantage of 
a better education than he can receive in Columbus, he shall be 
sent to proper schools to be selected by his parents, if they can 
agree, and if they cannot then the said trustee shall select the 
school and said Peter McLaren shall pay all expenses. 

“And the said Peter McLaren further covenants and agrees to 
give tothe said Robert Green, trustee, as aforesaid, his bond 
in the sum of $20,000 00 well and truly be paid; conditioned 
that if the said Peter McLaren shall, for any two consecutive 
quarters, fail to pay the installments due on the annuity of 
$1,500 00, then the sum of $20,000 00 shall be paid to her, 
the said Lucy A. McLaren, absolutely, to be held by her as an 
absolute estate, instead of the annuity and life estate herein pro- 
vided for her support and maintenance. 

“And it is further agreed and declared, that whilst the said 
Lucy A. McLaren shall have the custody of the said Edwin 
McLaren, said Peter McLaren shall have afforded to him access 
to his said son whenever he shall send a written request to the 
said Lucey McLaren desiring the same, and that so long as such 
access is afforded to him, he, the said Peter McLaren, shall not 
in any way molest or interfere with the domestic arrangements 
of the said Lucy McLaren, and shall not enter upon the premi- 
ses occupied by the said Lucy without her written permission or 
otherwise annoy her in any place. And in the event he shall 
do so, he shall forfeit and pay the sum of $500 00 to the said 
Lucy for each and every such intrusion. 
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“And it is further agreed by the said Lucy A. McLaren, that 
the provisions in this deed of separation made are accepted by 
her in full discharge and bar of all rights of dower in and to 
any estate real or personal which she might otherwise have been 
entitled to or which she might otherwise have become entitled 
to as the wife of the said Peter McLaren. 

“Witness our hands and seals the day and year above written. 


(Signed) “PETER McLAREN, — [u-s.] 
“LUCY A. McLAREN, [1.s.] 
“R. H. GREEN. [L.S. ] 
Signed, sealed and delivered in presence of 
(Signed) “James N. Brruune, 


“K, B. Hoitmes, Notary Public.” 


In February, 1862, Mrs. Lucey A. McLaren filed her petition 
to the Court alleging the pendency of said divorce suit and the 
execution in due form of the deed of separation aforesaid, She 
further alleged that the said Peter, after regularly paying the 
installments of the annuity specified in said deed up to a recent 
period, has ceased to pay the annuity and refused to pay her 
that or any other sum for her support and maintenance. She 
further alleged that she was without means of support whilst 
the said Peter owned and possessed property worth $75,000 00 
or $100,000 00. 

The petitioner, without waiving any right under said deed, 
prayed the Court to compel the said Peter McLaren to pay the 
petitioner, at stated periods, an amount sufficient for her support 
until he should return to a sense of his obligations under said 
deed. 

Upon proof of the facts stated in the petition, and after hear- 
ing argument, the presiding Judge ordered that the defendant, 
Peter McLaren, pay to the Clerk of said Superior Court, within 
thirty days, the sum of $125 00, and the same amount in the 
same manner monthly for the use of petitioner until the further 
order of the Court. 

Counsel for Peter McLaren alleged that this decision of the 
Judge is erroneous and ask a reversal of the same. 
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JOHNSON & SLOAN, for plaintiff in error, 
WILLIAM DouGHERTY, contra. 
By the Court—Lyon, J., delivering the opinion. 


It is undoubtedly true that the Superior Courts not only have 
the power, but that it is a duty in suits for divorce, to make 
provision, by way of temporary alimony, for the wife’s mainte- 
nance during the pendency of the suit for the expenses which 
she may incur in conducting it: MWeGhee vs. McGhee, 10 Geor- 
gia, 477. But where the parties, pending the divorce, have, by 
deed of settlement between themselves and a trustee, agreed upon 
a specific sum to be paid to the wife annually by the husband, 
for her support and maintenance, and other property such as 
a house and lot and servants, are secured to the wife for life for 
the same purpose, the parties agreeing to live separate, etc., as 
in this case, the Court has no such power, for the parties have 
settled that matter between themselves. It appearing, however, 
from the petition and evidence submitted on the hearing of the 
motion, that the husband does not comply with the covenant, 
by paying to the wife the annuity secured by the deed of settle- 
ment, which is necessary for the wife’s maintenance, the Court 
may, in his discretion, allow such temporary alimony as he 
thinks proper, not to exceed annually the sum secured by the 
deed for that purpose, (that was the’sum fixed upon by the 
Court in this case:) Provided such alimony be allowed by the 
Court, and accepted by the wife as a settlement pro tanto of the 
annuity secured by the deed. We accordingly send the case 
back with instructions conforming to this opinion. 

Let the judgment be reversed on the ground that the Court 
below erred in allowing the wife alimony under the cireum- 
stances of this case, it being the opinion of this Court that the 
libellant is not entitled to alimony unless such allowance be 
credited to the defendant, her husband, on the amount to be paid 
by him to her for her separate maintenance under the agreement 
to that effect. And we instruct the Court below to allow such 
alimony as he deems to be reasonable, provided it be taken as a 
credit on the annuity given in the articles of separation. 
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JoHN H. Mourning, plaintiff in error, vs. MarrHew G, 
Hopaes et al., defendants in error, 


Where bail has been taken in an action of trover, and a verdict rendered for 
the plaintiff, it is regular and legal for such plaintiff to enter and sign 
judgment against the defendant and his security jointly, without scire 
facias or other proceeding. 


Motion to set aside judgment in Sumter Superior Court, de- 
cided by Judge ALEXANDER A. ALLEN, at April Term, 1861. 


Matthew G. Hodges and his wife, Elizabeth Hodges, for- 
merly Elizabeth Herring, and Mary Jane Herring, Haygood 
Herring and Woodbury Herring, minors, by their next friend, 
Matthew G. Hodges, brought an action of trover in Sumter 
Superior Court against John B. Herring, to recover damages for 
the alleged conversion by him of four negro slaves belonging to 
the said plaintiffs. 

The plaintiffs, in due form, required bail in said action, under 
the Act of the General Assembly, approved 25th December, 
1821, and John H. Mourning became defendant’s bail. The 
case was tried at an adjourned term of said Court, held in 
August, 1859, and a verdict was rendered in favor of the plaintiff, 
Hodges, for $200 00, and in favor of said minors for $2,550 00, 
for the value of the negroes sued for, and $1,625 00 for hire of 
said negroes. 

Upon this verdict the plaintiffs entered and signed judgment 
against the defendant, Herring, and his bail, Mourning, jointly 
without scive facias or other proceedings. 

At April term, 1861, of said Court, Mourning moved to set 
the judgment aside as against him, because the same was not 
warranted by law. The presiding Judge overruled the motion 
and that decision is the error complained of, 


8. C. Exam, for plaintiff in error. 


McCay & Hawkins, contra. 
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By the Court—Lyon, J., delivering the opinion. 


Was it regular and legal to enter and sign judgment in this 
proceeding jointly against the principal and his bail? The Act 
of 25th December, 1821, under which this proceeding was had, 
provides that it shall be the duty of the sheriff, his deputy or 
other lawful officer serving such petition, bill or other process, 
to take a recognizance with good security in double the amount 
sworn to for the forthcoming of such negroes or other personal 
property, to answer such judgment, execution or decree as may 
be rendered in the case, and such security shall be bound for the 
payment of the eventual condemnation money and liable to ex- 
ecution in the same manner as securities upon appeals: Cobb’s 
Digest, 481. No statutory mode of entering and signing judg- 
ment jointly against the principal and security on appeals was 
enacted until subsequently, to-wit: on December 24th, 1826: 
Cobb’s Digest, 498. Notwithstanding this fact, it has been the 
uniform practice of the Courts of this State, since the passage 
of the Act of 25th December, 1821, to enter and sign judg- 
ment against the principal and his bail jointly in all proceedings 
under this Act, a period now of nearly forty years. What was 
the practice of the Courts in entering and signing judgment 
against the principal and his security on appeals prior to the 
passage of the Act of 24th December, 1826, we do not know. 
It is too far back for us to remember ; but from the usage and uni- 
versal practice above referred to, of entering and signing them 
jointly as against the principal and his bail in proceedings under 
the Act of 25th December, 1821, we are led to the conclusion 
that it was the practice before that time to enter and sign judg- 
ment against the security on the appeal jointly and severally .as 
the case might be, with the principal. But whether we are right 
in that conclusion or not, it is too late now for us to disturb a 
practice that has continued and been acquiesced in for so long a 
time, without a greater reason for the disturbance than any that 
exists, or has been shown to us in this case, to have entitled the 
plaintiff to his motion. The onus was upon him to at least 
have shown that, at the passage of this Act of 25th December, 
1821, it was not the practice to enter and sign judgment on 
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appeals jointly or severally against the principal and his secu- 
rity. This he failed todo. Had he done so it would have been 
for us to have determined the propriety of disturbing the prac- 
tice at this late day. Aside, however, from the practice, why 
is not this judgment a proper one? The judgment against the 
principal, under the statute, fixes the liability of the security as 
completely as it does that of the principal. He has had his day 
in Court, and the question adjudged, and he is “liable,” says 
this Act, “to execution.” What more is necessary to be done? 
Why the necessity of a new proceeding—a new suit, when his 
liability is already fixed by a judgment that is conclusive upon 
him? We can see no necessity for any other or additional pro- 
ceedings in which the security could be benefited, except it be 
that of mere delay, and that is repugnant to the object and in- 
tention of the Act. For these reasons we think the judgment 
a proper one under the Act itself, as well as a uniform and un- 
broken practice of the Courts. 
Let the judgment be affirmed. 





Moses E. RAGAN, administrator, plaintiff in error, vs. Louisa 
RaGAn, defendant in error. 


[1.] Where a will is signed by another for the testator, and by his direction, 
how and by whom must the authority to sign be proved ? 

[2.] After the execution and attestation of a codicil to a will, it was sugges- 
ted that it did not express the wishes of the testator. By questioning him 
on the subject, it was ascertained that the codicil, as executed and attested, 
did not conform to testator’s wishes in two material particulars. By 
-erasure and interlineation, the codicil was changed in these particulars, 
and a note thereof made below the signature of the testator, which note 
was signed by the witnesses to the codicil, but not by the testator, either 
in person or by another by his direction : 

Held, That ihe codicil was not executed according to law. 

[3.] The testator must be mentally, as well as bodily present, at the attesta- 
tion of his will, and the onus of establishing this fact is on the pro- 


pounder. 
[4.] To make a valid will the testator must be capable of bringing in men- 


tal review, with proximate accuracy, the property subject to his testamen- 
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tary disposition, as well as his family relations, and of comprehending the 
claims and obligations naturally suggested by such review. 
[5.] This case distinguished from that of Hall vs. Hall, 18 Georgia, 40. 


Issue of devisavit vel non, decided by the Hon. Ricuarp H. 
CLARK, at Chambers, in the city of Albany, on the 27th of 
January, 1864, 


Such portion of the facts of this case as is necessary to a 
proper understanding of the questions made and decided therein, 
are as follows: | 

On the 21st of April, 1858, James H. Ragan executed. his will, 
which was attested in due form, by which he bequeathed the 
whole of his estate, after paying his debts, to his only child and 
daughter, Missouri Antoinette Ragan, with directions that the 
estate should be kept together by his executor until his daughter 
should marry, she to be supported and educated out of the in- 
come, the property to be the sole and separate estate of the said 
Missouri Antoinette, free from the debts or liabilities of any 
husband she might marry, to be held for her during her life, 
remainder to such children as she may then leave, or to such 
persons as she may, by will, direct and appoint. Moses E. Ragan 
was nominated executor of this will, At the time of executing 
the will, Dr. Ragan, the testator, was a widower without chil- 
dren, except his said daughter. His will was written by Colonel 
David A. Vason, who after its execution was, by the testator, 
made the custodian of the will, Some time in October, 1860, 
Dr. Ragan intermarried with the caveator, who was then a 
widow, by which marriage he acquired considerable property. 
Dr. Ragan had been told by Colonel Vason that this marriage 
revoked the will he had made. In April, 1862, testator was 
taken sick and became anxious upon the subject of disposing of 
his property. Colonel Vason was sent for to visit him and to 
bring with him the will which had been confided to his keeping. 
When Vason arrived at testator’s house he found there Dr. 
Love, Dr. Hillsman, Dr. Walker and Mr. Webb. Dr. Gilbert 
went with Colonel Vason. When Vason arrived, testator was 
laying on his left side, with his eyes partly closed, and being 
aroused, recognized Vason and shook hands with him. Vason 
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then told him that in obedience to his summons, he had come 
and had brought the will with him. Vason referred to a con- 
versation in which he told testator that his marriage revoked 
his will, when testator expressed an intention to change it, 
Vason then asked him if he desired to have this will changed? 
And he answered, “Yes.” Upon being asked what change he 
desired to make in it, he replied, “I want to provide for my 
wife.” Vason then asked him what provision he wished to 
make for his wife? To which he replied, “I want her to have 
one-half of my personal estate during her life or widowhood.” 
The last two words were uttered in a low tone of voice whilst 
testator’s eyes were partially closed. Vason, suspecting that 
his power of connecting ideas was defective, and thinking that 
he did not intend to use those words, and being a little aston- 
ished at them, used the same words in a high tone of voice, and 
with an emphasis that aroused him, “or widowhood?” And 
testator replied, “Yes, or widowhood,” with some emphasis. 
Vason then asked him what he meant by half of his personal 
estate? To which he replied, “Everything except my land.” 
He was then asked “ Who is to have your land?” And he re- 
plied, “Nettie.” Vason then explained to him that his wife 
would be entitled to a life estate in one-third of his land as 
dower, unless he gave her something in lieu of it. He replied, 
“T want all the property kept together, as provided in the will, 
and my wife to have one-half of the net proceeds.” Vason 
then asked him if that was to be in lieu of dower? And he 
answered, “‘ Yes.” Vason then took the will, and on one of 
the blank leaves thereof wrote a codicil, of which the following 
is a copy, to-wit: 

“GEORGIA—LEE county. 

“Having intermarried since the above will was made, I, 
James Ragan, do make this codicil. I give to my wife the one- 
half of my personal property during her life or widowhood, 
and at her death or marriage, the same to vest in my said daugh- 
ter as the other property bequeathed to her. My said wife to 
have one-half the net proceeds of the plantation whilst it is 
kept up, as before provided for, and this legacy is given her in 
in lieu of dower.” 
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Vason then asked testator who he wanted for witnesses? And 
he answered, “Any of them.” Doctors Walker and Gilbert 
both excused themselves from being witnesses to the codicil. 
Vason read it over to the testator but did not notice whether or 
not he kept his eyes open all the time, and after finishing the 
reading, he asked testator if it was right? And he replied, 
“Yes.” Testator then made an effort to rise, but his left arm 
failing, he did not rise up. Vason then told him that it was not 
necessary for him to sign the codicil, that he could get any other 
person to sign for him, and he said, “ You do it,” seeming to be 
much exhausted. Vason then put the paper on a writing desk 
immediately in front of, and close up to the testator, and told 
him that he would sign for him, and he said, “ Well,” and Vason 
signed his name to the codicil. The desk was then turned round 
for the witnesses to sign it, they standing close by the bedside. 
Vason called out clearly the name of each witness as each in 
his turn signed it. Jeremiah Hillsman, Richard Webb and 
William Abram Love were the witnesses. No witness could 
say that testator actually saw the witnesses subscribe their names, 
but he could easily have witnessed the signatures and must have 
done so, if his eyes were open at the time. 

Immediately after the codicil was thus executed, Dr. Walker 
called Vason out of the room, and in an excited manner told 
Vason that great injustice was done Mrs. Ragan by the paper, 
and asked him if the property that she brought into the coverture 
would pass under the will, and Vason told him it would, unless 
there was a marriage contract between the parties. Dr. Walker 
said there was not, so far as he knew, and both he and Vason 
thought it quite probable that testator did not intend such a 
disposition of the property, and Dr. Walker desired Vason to 
converse with testator on the subject. Dr. Walker, also believ- 
ing that it was not the testator’s wish to cut his wife off with a 
widowhood estate, wished Vason to converse with him on that 
subject likewise. Vason, Dr. Walker and Dr. Love then went 
up to testator’s bedside and Dr. Love aroused him. Vason, then, 
with the will and codicil in his hand, presented the same to tes- 
tator and said to him, that as it was written it disposed of the 
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property which his wife brought into the marriage, and asked 
him if that was as he wanted it. Testator replied, “ No, I want 
her to have that over and above.” Vason said, “absolutely?” And 
testator replied, “absolutely.” Vason then assured him that 
he should have it the way he wished it, and if it suited him to 
say so, and if not, to tell him no, and he would change it. He 
then explained to the testator that the property given to his 
wife, in case of her marriage or death would go to Nettie, and 
asked him if he wished her to have it during life or during 
widowhood only? ‘Testator replied, ‘for widowhood ”—“ that 
is the point,” knitting his brow as though in deep reflection, and 
after looking at Vason a moment, said, “it is safest,” or, “it is 
best,” “to say during life” Vason then explained to him the 
balance of the codicil and asked him if he desired to make any 
other change? And he said, “No.” Vason immediately made 
the changes in the codicil by interlining the words, “ all the prop- 
erty I received by her absolutely, also,” between the words “ wife” 
and “the,” where they first occur in the codicil, as first written, 
and by erasing the words, “ar widowhood,” and the words “or 
marriage,” thus making the codicil to read as follows, to-wit: 


‘‘GEORGIA—LEE county. 

“Having intermarried since the above will was made, I, 
James Ragan, do make this codicil. I give to my wife all the 
property I received by her, absolutely, also, the one-half of my 
personal property during her life, and at her death, the same to 
vest in my said daughter as the other property bequeathed to 
her, my said wife to have the one-half proceeds of the planta- 
tion whilst it is kept up, as before provided for, and this legacy 
is given to her in lieu of dower.” 


Colonel Vason then wrote below the codicil the following 
note or memorandum, to-wit: 

“The words ‘all the property Ireceived by her, absolutely, also,’ 
were interlined and the words ‘or widowhood’ and the words 
‘or marriage’ were erased ; these changes were made to carry 
out the explained wishes of testator, as made after it was signed, 
on the same day.” 
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This note or memorandum was presented to the witnesses to 
the codicil, read over to them, and they each signed it. This 
was done at the foot of the bed, inthe same room. Vason then 
took the will and read it over to testator, as changed. Just 
before concluding, and as Vason was turning over the page, he 
noticed that testator’s eyes were partially closed. He aroused 
him and told him to listen and let him know whether it was all 
right, and Vason then read it, keeping his eye on testator, and 
felt certain that he then engaged testator’s attention until it was 
completed. ‘Testator then said, “all right,” and closed his eyes 
again, having remained aroused during this interview longer 
than any that Vason had with him. After the expiration of 
ten or fifteen minutes, Vason aroused testator again whilst he 
and Dr. Hillsman, Mr. Webb, Dr. Walker, Dr. Love and Moses 
Ragan were standing around the bed, and others were in the 
room, more remote, and asked testator to whom he should give 
his will, presenting it in his hand, to which he replied, (looking 
at Dr. Hillsman) “ Doctor.” Mr. Webb asked what Doctor? 
Testator replied, looking at Vason, “ Vason.” Mr. Webb then 
said Dr. Vason is not here, he is in the war in Virginia, and 
testator said, “I mean Ellick Vason, lawyer Vason.” All of 
the bystanders were pointed out to testator and he asked who 
they each were, and he called the name of each one correctly, 
except Dr. Hillsman, whom he called Dr. Vason. The origi- 
nal will was not read over to testator at the time the codicil was 
made. 

Moses E. Ragan, the nominated executor, propounded the 
will and codicil for probate, and the widow of the testator, Mrs, 
Louisa Ragan, entered a caveat to the same. Pending the case 
in Lee Superior Court, on appeal from the Court of Ordinary, 
Missouri Antoinette Long, formerly Missouri Antoinette Ragan, 
a minor, was made a party by due notice, and William E. Col- 
lier was appointed guardian ad litem for her. 

The parties desiring to terminate the litigation with as little 
expense and delay as possible, entered into a written agreement 
to submit all the matters in said case to the arbitrament and 
award of his Honor Richard H. Clark, the Judge of the Supe- 
rior Courts of the Southwestern Circuit, with authority to pre- 
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side in said case as sole arbitrator, and that he should try the 
ease at Albany on the 27th January, 1864, and that he be con- 
sidered also as Judge of the Superior Court of Lee county, with 
power to try all questions of both Jaw and fact involved in said 
case, either party having the right to except to his judgment 
and carry the same to the Supreme Court for review, and that 
the Supreme Court should pass upon the entire case, and that 
the award of said Judge should be returned to and be the judg- 
ment of Lee Superior Court in said case. 

Upon the trial of the case before Judge Clark, the original 
will was produced and its execution was proved by the witnesses 
thereto, and the codicil was also produced and the facts herein- 
before stated were proven by Colonel Vason. 

It was also shown by the witnesses to the codicil, that in their 
opinion and judgment, the testator did not have mind enough, 
at the time the codicil was executed, to make a will, that he was 
incapable of concentrating his mind on any one subject, or of 
pursuing a line of continuous thought. Two persons present 
declined to be witnesses to the codicil, and testified that they thus 
declined because they did not believe the testator capable of mak- 
ing a will. Twoof the witnesses to the codicil do not remember 
that testator requested Vason to sign his name thereto. Two 
of the witnesses to the codicil characterize the whole scene of 
making the paper as a wicked and solemn farce. One of them 
testified that the testator ‘was in articulo mortis at the time, and 
the proof was that he lived not exceeding an hour after the ex- 
ecution of the codicil. One of the witnesses thought that if 
testator had lived and recovered entirely, he would not have 
remembered making the codicil at all. The testimony showed 
that testator was in what is termed a comatose state when Vason 
arrived at his house; that he was in a state of stupor from 
which, when aroused, he seemed to have some mind, but that 
when let alone he would immediately relapse into stupor again ; 
that when in this state of stupor he could have no knowledge 
of what was going on around him, that he could not possibly 
hold his mind together long enough to hear the codicil read, and 
that it was impossible for him to summon his mind to an un- 
derstanding of the nature and extent of his property, and of his 
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family relations, and of those who had claims upon his bounty. ° 
Several of the witnesses who were with testator testified that he 
began to sink about ten o’clock the night before the codicil was 
made, and continued thus to sink until about twenty minutes 
before twelve o’clock the next day, when he breathed his last ; 
that when Vason was sent for, at daylight, testator was rational, 
but when he arrived testator had grown so much worse as not 
to have a disposing mind. 

There was some testimony going to show that some of the 
witnesses had stated that testator died in his right mind, which 
statement was at variance with their testimony before the Judge. 
There was also some conflict in the recollection of the witnesses 
as to minor events and circumstances, but the foregoing state- 
ment is a fair presentation of the testimony on the material is- 
sues of the case. 

After the testimony and argument had closed the presiding 
Judge rendered the following decision and judgment, to-wit : 

“ My opinion is, the will lacks legal execution, and the stat- 
ute of frauds is not ‘satisfied ?’ 

“1st. Because the authority given to Mr. Vason to sign the 
will for testator is not sustained by the three subscribing wit- 
nesses. A superscription of the will by testator himself, though 
the subscribing witnesses may be deficient in memory as to their 
signing in his presence, may be supplied by other witnesses, as 
so much is to be inferred in favor of testator’s genuine signa- 
ture, but when the signing is by another under testator’s ‘ ex- 
press direction, the authority for signing ought to be proven 
by the subscribing witnesses, otherwise the statute of frauds 
would be rendered nugatory, for if the proof of the ‘express 
direction’ is to come from the agent or other outsiders, the ne- 
cessity of the three subscribing witnesses imposed by the stat- 
ute, is virtually dispensed with in such cases. 

“2d, The signing of the witnesses to a will, whether signed 
by testator, or by another under his ‘express direction,’ must 
be ‘in the testator’s presence.’ There is no evidence to show 
that at the time the codicil was signed by Mr. Vason and the 
three witnesses, more especially at the latter’s signing, after it 
had undergone changes, that the testator was in a condition 
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where he did or could see, but the weight of evideiice is, that at 
that particular time he must have been in a stupor, or state of 
insensibility. The signing by the witnesses ‘in testator’s pres- 
ence’ must be so clearly proven as not to admit of a reasonable 
doubt. Upon this point I consider the maxim, ita lex seripta 
est, as applicable. There is no conflict of evidence as to the 
point, that when not aroused, the testator was in a state of stu- 
por, or insensibility ; therefore the propounder should show, by 
legal evidence, that when the witnesses signed testator did see 
or might have seen—if, at the time, he was in a state of stupor, 
he neither did or could see. Chancellor Kent states that a con- 
structive presence is an invention of the English Courts to save 
their prejudices in favor of wills. From his dicta I infer that 
the current of legislation and authority in this country is ad- 
verse to that policy. Nevertheless it seems that in a case simi- 
lar to this, Wright vs. Price, Douglas, 241, an English Court 
refused to set up a will, when at the time of signing by the wit- 
nesses, the testator was in a state of insensibility: 4 Kent’s 
Commentaries, 505 to 610. The same dictum is to be found in 
2 Bouvier’s Institutes, 452, where it is said to be also the doc- 
trine of the civil law. There are three important differences 
between this and the Hall case reported in 18 Georgia Reports. 
Ist. Hall did actually subscribe his will. 2d. The serivener 
was also one of the subscribing witnesses, and his attending 
physician. 3d. He testified to a state of facts, to establish testa- 
tor’s testamentary capacity, much stronger than that given by 
Mr. Vason in this case.” 

Propounder excepts to this decision, and by his writ of error 
seeks a reversal of the judgment. 


Haru & Vason; Davis & Company, for plaintiffs in error. 


Srrozier & Situ, for defendant in error. 


By the Court—JENKiys, J., delivering the opinion. 


Whilst this case was pending in the Superior Court of Lee 
county, on appeal from the Court of Ordinary, by consent of par- 
ties it was referred to the arbitrament of the Honorable Richard 
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H. Clark, Judge of the Superior Court, with full power to hear 
the case in vacation, and determine all questions of law and of 
fact arising in it, but with a reservation to the unsuccessful party 
of the right of appeal from his decision, which was to stand as 
the judgment of the Court, to this Court. It was further pro- 
vided in the consent that the appeal, if taken, should bring be- 
fore this Court, entire, the merits of the case. The grounds of 
caveat do not appear in the record, but the questions made in 
the argument, which was very fairly conducted, sufficiently in- 
dicate them. I state these in the order which I propose to con- 
sider them, as follows: Ist. Was the will, according to the 
evidence, signed as required by the statute, (29 Charles II., of 
force in Georgia,) or rather has the signing been proved accord- 
ing to the true intent and meaning of the statute? 2d. Was 
the attestation in conformity with the statute? 3d. Had the 
testator testamentary capacity? It appears that the testator 
had, several years before, whilst a widower with one child, made 
a will. Having subsequently married, that fact, by the laws of 
Georgia, worked a revocation. Some time after his second mar- 
riage, the testator had a severe illness, which reduced him to a 
state of extreme debility, which resulted in his death. On the 
Jast morning of his life his serivener, David A. Vason, was sent 
for, who repaired to him immediately, with the revoked will, 
which had remained in his custody, and after a brief conversa- 
tion with testator, wrote ona blank leaf of it, an instrument 
which purported to be a codicil, and which was intended to ex- 
press the then intention of testator respecting the disposition of 
his property. The questions to be considered relate to the time 
and circumstances of the execution of this codicil, all conceding 
that unless it can be established as a testamentary paper, James 
H. Ragan died intestate. The facts in relation to the signing, 
as proved by one of the subscribing witnesses and two other 
persons present, were, that when the paper was read to and ap- 
proved by him, he attempted to rise, for the purpose of signing 
it, but failed in the effort from weakness. It was then sugges- 
ted to him that he might authorize some one present to sign his 
name for him, and he said, addressing Vason, the scrivener, 
“do you do so.” Yason immediately subscribed the paper with 
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testator’s name, and told him he had done so. Upon this evi- 
dence the Court below held that the proof of signing by the 
testator did not meet the requirement of the statute, his opinion 
being that although the testator might delegate to another au- 
thority to sign for him, that delegation of authority must be 
proved by the attesting witnesses, no others being competent. 

Ist. We are not prepared to affirm this opinion. It might, 
perhaps, be well enough to require evidence that the authority 
to sign was given in the presence of the subscribing witnesses, 
but it would be going very far to say they are the only compe- 
tent witnesses to prove the fact, and that they must all concur 
in it. In many cases, where such authority is given and acted 
upon, it may very well happen that some of the subscribing 
witnesses would remember it and others not. Such seems to be 
the fact in this case. One of the subscribing witnesses testifies to 
the delegation of the authority ; the other two do not remember 
it. Two others present, however, testify to it positively, and all 
the evidence on this subject clearly establishes to our satisfaction 
both the fact of authority given, and that it was done in pres- 
ence of the subscribing witnesses. The interval between the 
reading of the codicil, as written, to the testator, and the sign- 
ing by the witnesses was very short; in that interval, according 
to the evidence, the authority was given. Each of the subserib- 
ing witnesses testifies to things occurring, both before and after 
that, and as neither is proven to have left the room during that 
short interval, the presumption is, that the authority was given 
in presence of them all, and that two of them have forgotten it. 
Since, however, in the view we take of this case, our judgment 
may be placed on other grounds, we decide nothing on this 
point. It would seem, however, that the evidence as to signing 
is adverse to the establishment of the codicil as offered for pro- 
bate. After the formal execution and attestation of the codicil, 
a doubt seems to have arisen whether or not it expressed his wishes 
in two respects, and it was determined to question him further. 
The result was, that the codicil as executed expressed his wishes 
and intentions in neither of the two points, which were both 
material. The intelligent and faithful scrivener deemed it nec- 
essary to reform the codicil. This was done by erasure accom- 
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plishing one important change, and an interlineation effecting 
another still important and quite independent of the other. 
The instrument thus altered was again read and approved by the 
testator, and a memorandum of the alterations, reciting that they 
were “ made to carry out the explained wishes of the testator as 
made after it (the codicil) was signed on the same day” was 
written below and signed by the subscribing witnesses. But the 
codicil as reformed does not appear to have been signed, either 
by the testator himself or by any other person for him. So far 
then as regards the testamentary dispositions introduced de novo 
by these changes, there was no signature at all. These cireum- 
stances may also be found to have an important bearing upon 
another part of the case. 

2d. The next question arising is, whether or not the evidence 
of attestation satisfies the requirements of the statute? It was 
made by three credible witnesses, and in the corporeal presence 
of the testator. The doubt is, whether or not he was mentally 
present, or in other words, cognizant of the attestation. There 
can scarcely be said to be any conflict in the evidence as to the 
facts showing his condition, though there is some contrariety of 
opinion deduced by the witnesses from those facts. All agree 
that he was greatly debilitated, and when not disturbed lay ina 
stupor, wholly insensible to what passed immediately around 
his bed, his eyes being closed; that from this state he could be 
aroused by effort, when he would open his eyes, usually recog- 
nize his acquaintances seen by him, and answer questions asked 
intelligently, but that there was at every instant a tendency to re- 
lapse into this stupor, attended with a gradual closing of the 
eyes. There is no evidence of a disposition to continue conver- 
sation, or to prolong attention to persons or to subjects, or to 
thought, but the contrary. When those who aroused him ceased 
conversation stupor instantly resumed its sway. It was a barrier 
to his cognizance of what was transpiring in his corporeal pres- 
ence, capable of removal, but always immediately recurring 
when the means used to remove it were withdrawn. This be- 
ing the testator’s established status, it was incumbent on the pro- 
pounders to prove that the barrier of -his cognizance of the act 
was removed when the attesting witnesses were making their 
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subscriptions. The proposition that the testator must be men- 
tally as well as bodily present at the attestation, will scarcely be 
denied. The authorities to this point are concurrent : 2 Bouvier’s 
Institutes, 449; Wright vs. Price, Douglass, 241; 4 Kents Com., 
516; 2 Greenleaf on Evidence, 678. What is the evidence on 
this point? After Mr. Vason had told deceased he would sign 
the paper for deceased, he replied, “ Well.” This being done 
the witnesses proceeded to sign. Wason called out the name of 
each witness clearly before he signed it, to call testator’s atten- 
tion to it, but the response, “ well,” above quoted, was the latest 
evidence of attention on his part; he took no notice of the call- 
ing of their names. There is no evidence that he attended to 
it, none that his eyes continued open, (the usual indication that 
the stupor was resumed) whilst the attestation was in progress, 
The strong presumption is, that he had relapsed into insensibil- 
ity before it had been half completed. All that passed only 
shows that the scrivener endeavored to keep his attention aroused. 
There is no evidence that the attempt was successful. Under 
the circumstances, we repeat, the onus was upon the propoun- 
der to prove it. 

3d. This prevailing stupor, which seems to have rested so 
heavily upon the testator as to raise a presumption that he was 
not cognizant of the attestation of the will, demands serious at- 
tention in the discussion of testamentary capacity, to which we 
now come. It is well established that a less degree of mental 
force than is necessary to the skillful and profitable management 
of property, and the general conduct of business affairs, will 
suffice for the making of a will. But the testator must be ca- 
pable of bringing in mental review, with proximate accuracy, 
the property subject to his testamentary disposition, as well as 
his family relations, and of comprehending the claims and obli- 
gations naturally suggested by such review. He must have, to 
some extent, the power of concentrating thought and controlling 
the operations of his mind. Otherwise ideas cannot be connec- 
ted, and without this there can be no conception of a disposi- 
tory scheme. True, it may be said that in this, as in many 
other cases, there is a strong probability that this whole opera- 
tion had been performed whilst the testator was in health, and 
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that nothing more was requisite than the ability to communicate 
prearranged details. But the history of this case clearly illus- 
trates the danger of adopting this hypothesis, The deceased 
was an intelligent and worthy man, and had, undoubtedly, a 
fixed purpose to die testate. He had, years before, made a will. 
He had, months before, been informed that a subsequent mar- 
riage operated in law as a revocation of that will, yet neither in 
health nor in the earlier stages of a serious illness, had he a 
second time come up tothe execution of that purpose. What trans- 
pired in the last interview with his scrivener, which resulted in 
this testamentary effort, shows conclusively that upon two points 
at least, (and very important ones) he either had not reached previ- 
ously a satisfactory conclusion, or had forgotten it. Upon these 
points he first gives one direction, in accordance with which the 
codicil is prepared and carried through the forms of execution. 
Upon being subsequently aroused, at the suggestion of a by- 
stander, and having his attention called to them, he uses an ex- 
pression, as to one, indicating embarrassment and irresolution, 
and ends by giving directions upon both exactly opposite to the 
first, which necessitated the changes made, It is said that such 
changes are often made within a few minutes, by men in full 
health, and in the undoubted possession of all their faculties, 
when about to make their wills. Very true, but in such cases 
the evidence precludes the idea of a want of mental capacity, 
but establishes the contrary, and raises the presumption that the 
change of purpose resulted from a vigorous exercise of that ca- 
pacity. But the condition in which we find this testator will 
scarcely justify such a reason in his case. Our object in this 
connection is to show that he either had not predetermined what 
he was then directing, or that he had forgotten his predetermin- 
ation. 

Again, supposing a testamentary scheme fully adjusted when 
he was in full health, it must be conceded that the proper 
action of the faculty of memory was necessary to communicate 
it to the serivener, and to just criticism of his draft when read. 
The concurrent testimony of witnesses, of the continuous depres- 
sion exerted upon him by the stupor, renders it extremely im- 
probable that by an act of volition he could bring his memory 
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into effective action. Even in the best physical and mental con- 
dition that faculty does not act well under the interruption of 
questions or of continuing discourse. We are informed that in- 
variably, so soon as conversation ceased, the decease relapsed 
into stupor. There was then no moment of time in which the 
facts testified to, transpired, favorable to the exercise of the fac- 
ulty of memory. The three subscribing witnesses agree in the 
opinion that the deceased had not mind enough to make a will. 
One of these was the physician in charge of the case, another 
was a consulting physician long acquainted with deceased, the 
third was also an acquaintance of long standing, and a clergy- 
man. Two other physicians present at the time, concur in this 
opinion, The faets developed impress our minds with a belief 
that his powers of thought, of memory and of volition, were too 
much in subjection to heavy stupor, the immediate precursor of 
death, to leave him testamentary capacity. 

There is a difficulty in setting up this will, which, it seems to us, 
cannot be gotten over. We have already said that it cannot be es- 
tablished as propounded, because it contains provisions not in it 
when signed by his direction, that, for instance, which gives to his 
wife absolutely, the property which she brought into the coverture. 
Shall it then be admitted to probate as it was when signed, and 
before the attempted alterations? We think not; because what 
transpired immediately afterwards shows that in the prior in- 
structions given to the scrivener, and which were promptly 
written out and read to him, he had failed to express his wishes 
regarding the property brought to him by his wife, or else all 
the while talking at random. This evidence connects itself 
closely with the question of testamentary capacity. It indicates 
that in the first effort at testamentary disposition he did not rec- 
ognize the relation he bore to that property as a marital acquisi- 
tion, nor the relation between it and his wife, nor the peculiar 
claim regarding it, which these circumstances gave her. When 
his attention was called to it, and it was pressed upon his con- 
sideration, he promptly recognized it, but too late for incorpora- 
tion in his will as signed. Who shall say there are no other 
claims resulting from family and property relations recognized 
by him when in the full possession of his faculties, but entirely 
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forgotten, steeped as they were in stupor. We view this one 
instance, casually developed, in two aspects: first, as conclusive 
evidence that the codicil as signed, (in which state alone it could 
be admitted to probate) does not express his will and intention 
respecting a provision for his wife; secondly, as a forcible indi- 
cation that his waning intellect had reached the stage of testa- 
mentary incapacity. The case of Hall vs. Hall, (18 Georgia, 
40,) is relied upon as controlling authority on that question. A 
careful comparison of the cases will bring to light material dif- 
ferences. They resemble each other in these particulars, there 
were two common grounds of caveat, want of testamentary ca- 
pacity, and that the testator, though ecorporeally present, was 
mentally absent from the attestation; in each case the testator 
was in a state of great exhaustion, and proneness to mental stu- 
por. But as regards the first ground of caveat, capacity, the 
evidence establishes a marked difference. Hall, at first, when 
questioned, spoke only of the disposition of his estate, which, 
unexplained, would seem to argue forgetfulness of his person- 
alty. But the principal subscribing witness, who was the atten- 
ding physician and scrivener, “ doubted whether in his palmiest 
days he knew the meaning of real estate.” When this was ex- 
plained to him, and he was asked whether he meant to give his 
wife half of all his estate, he answered, “yes, that is what I 
mean.” From this expression of intention he never deviated. 
Still, owing to his apparent indifference to the whole subject, and 
his relapsing after each answer into stupor, had the evidence 
gone no further, I would have been strongly inclined, had the 
question come before me, to pronounce against his capacity. But 
he was prompted to perform this act at the suggestion of a sis- 
ter, one of the legatees present all the while, who, had he died in- 
testate, would not have inherited from him. She, in the absence of 
his wife, made two efforts to procure from him a disposition more 
favorable to herself, and less so to the wife. Both of these were 
resisted with no other support than his own will at hand, and he 
adhered inflexibly to his purpose, giving for his refusal to com- 
ply a reason both sensible and just. His wife, he said, had 
helped him to make the property and save it, and “I want her to. 
have one-half.” 
VoL. xxxuI. (4) 9 
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Here is evidence of memory, reason, comprehension of family 
and property relations and strong volition, all combined. In the 
case at bar such evidence is wanting. Ragan knew the differ- 
ence between real and personal estate, but his instructions were 
that his wife should have a half interest in his property, includ- 
ing what she brought to him, only during life or widowhood, 
and so the will was written and executed. Afterwards, when 
his attention was called to the limitation of her interest to her 
widowhood, he abandoned that, showing either lack of under- 
standing or of independent volition. Again, when reminded of 
the property he had acquired by his marriage with her, he said 
he wished her to have that absolutely, proving when he dictated 
the will, which (if any) must go to probate, the claims growing 
cut of the relations to family and property were not in his mind. 
And this can be imputed to nothing but its shadowed condition. 

Regarding the other point, the testator’s cognizance of the fact 
of attestation, two remarks may be made upon the ruling in 
Hall’s case, which distinguishes it from this: First, that ques- 
tion was really not in the record, and we might dispose of the 
ruling by saying that it was obiter dictum. But, secondly, it 
was exclusively a question of fact, and had been submitted to 
and passed upon by a jury. They found that he was mentally 
and corporeally present, and, with such a finding, under proper 
direction from the bench, and sustained, on a motion for a new 
trial, by the presiding Judge, this Court never interferes, unless 
it bein flagrant violation of the evidence. In this case jury 
trial was dispensed with, and this was an original question be- 
fore the Judge in the Court below, who with fuller evidence on 
the point than was adduced in Hall’s case, reached the conclu- 
sion that, in contemplation of the statute, the attestation was not 
in the testator’s presence, and on this point we concur with him. 

Let the judgment be affirmed. 
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Linpsey H. Duruaw, plaintiff in error, vs. Wr~~taAmM H. 
RosBerts, defendant in error. 


[1] Payment of a part of the purchase price of land to a stranger, without 
the knowledge or consent of the vendor, and not subsequently ratified or 
adopted by him, is not such partial payment as entitles the vendee to re- 
lief in a Court of equity. 

[2.] Mere possession of land contracted for will not be deemed part per- 
formance of the contract, if such possession be obtained wrongfully by 
the vendee, or if it be wholly independent of the contract. 

[3.] Tender, to be effectual, must be made in such funds or currency as 
the payee has a legal right to demand. 

[4.] The fact that a vendee may sustain loss by the insolvency of a vendor 
is no ground for relief in a Court of equity in a case where the vendee has 
subjected himself to such loss by his own culpable laches, or positive in- 
fidelity to his contract. 


Bill in equity in Lee Superior Court, and motion to dissolve 
injunction, decided by Judge RicHarp H. CLARKE, at Cham- 
bers, on the 5th of November, 1863. 


On the first day of July, 1863, Lindsey H. Durham exhib- 
ited his bill in Lee Superior Court, against William H. Rob- 
erts, in which he alleges that, on the third day of November, 
1860, he purchased from Roberts lot of land number eighty, 
and the north half of lot number eighty-one, in the second dis- 
trict of Lee county, containing in all three hundred three and 
three-quarter acres, more or less, for which he was to pay said 
Roberts in cash, by the first day of March, 1861, with interest 
from the first of January, 1861, the sum of $3,645 00, provided 
said Roberts should make to him, his heirs and assigns good 
and sufficient titles to said lands, and provided that the posses- 
sion of said land should be retained by said Roberts until pay- 
ment or satisfactory arrangements shall be made by said Dur- 
ham with said Roberts; that said contract of purchase was re- 
duced to writing and executed in due form; that when the trade 
was made Roberts told complainant that the purchase money 
would be going to Alexander R. Lawton, of Savannah, Georgia ; 
that by consent of said Roberts, the complainant went into pos- 
session of said land on the first day of January, 1863, and re- 
tained possession thereof from thence hitherto, except the half 
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lot, which Roberts took back with complainant’s consent; that 
at the time of the trade complainant supposed that said Roberts 
had only a bond for titles to said land, as he said that the money 
therefor would be going to said Alexander R. Lawton; that in 
the spring of 1861 complainant went to Savannah to see said 
Lawton about getting indulgence upon said contract, When said 
Lawton informed him that, as administrator of Royston, de- 
ceased, he held a mortgage on said land, and if, complainant 
would pay the interest he could have as long time to pay the 
debt as he wished, as it belonged to children; that this was the 
first he ever knew or heard of a mortgage on the land; that he 
then and there paid Lawton $471 75 in a draft on Lathrop & 
Company, which was accepted and paid at maturity, and gave 
Lawton his note for $3,528 20, due first January, 1862; that 
he returned from Savannah and informed Roberts of what 
he had done, and that he said it was satisfactory to him; that 
about the first of January, 1862, complainant went to Savannah 
to pay off said-note to Lawton, and he would not discharge the 
mortgage on said land, because the mortgage included and oper- 
ated upon other lands, also, whereupon complainant would not 
pay the note; that in February, 1863, complainant hearing that 
Lawton was willing to release the mortgage as to lots eighty 
and half of eighty-one if the purchase price thereof was paid to 
him, he went to Savannah again to pay the money, when Law- 
ton informed him that Roberts had avowed his intention to take 
the land back; that complainant then went to Roberts and told 
him that he was ready to pay for the land and take his title, 
and Roberts declined to consummate the trade, saying that he 
intended to take the land back. The complainant further 
charges that Roberts threatens to dispose of the land, and has 
bargained it away, and received $100 00 to bind the bargain, 
and complainant fears and charges that if not restrained, Rob- 
erts will sell the land to some innocent purchaser who has no 
notice of complainant’s rights in the premises, and he will be 
left without remedy, said Roberts being insolvent. 

The bill prays a decree for specific performance, and tenders 
the purchase money. The bill also prays an injunction restrain- 
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ing Roberts from selling the land until the case made by the 
bill shall be heard. 

Upon presentation of the bill to the Judge he granted the in- 
junction upon condition that complainant should file a bond to 
save Roberts harmless on account of the issuing of the injune- 
tion. 

William H. Roberts filed his answer to the bill, the trade 
about the land and its terms and stipulations as set forth in the 
bill, and that at the time the trade was made he told complain- 
ant that the purchase money, when collected, would be by him 
paid to Alexander R,. Lawton, of Savannah. Roberts also 
states that he distinctly and fully informed complainant of the 
mortgage held by Lawton on the land, and that his only induce- 
ment for selling it was to realize cash with which to discharge 
his indebtedness to Lawton. The answer admits that complain- 
ant was allowed to take possession of the land, as charged, but 
it was upon the positive assurance on the part of complainant 
that the payment for the land should be surely and promptly 
met, and that complainant would hold the land as tenant at will 
of Roberts if the payment was not made, The answer further 
states that complainant held possession of the land without pay- 
ing for it until about the 16th February, 1863, when Roberts 
resumed possession, and now holds it as owner and proprietor. 
The answer denies that Roberts ever assented to or acquiesced 
in any arrangement between Lawton and complainant for indul- 
gence to the latter, or that he ever expressed himself as satisfied 
with any such arrangement as charged in the bill; on the con- 
trary, Roberts answers that he expressly told complainant that 
nothing short of actual payment for the land according to the 
contract, or the satisfaction of the mortgage held by Lawton to 
the extent of the purchase money, would satisfy him. The an- 
swer denies that complainant offered to pay for the land and take 
a title in February, 1863, or any other time, but, on the contrary, 
that complainant persistently failed to pay for the land, and by 
subterfuges and pretexts has evaded a compliance with the terms 
of the contract until respondent’s patience was worn out. Re- 
spondent further states, that after worrying with complainant 
for more than two years, endeavoring to induce him to comply 
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with said contract, he finally, on the 16th February, 1863, wrote 
complainant a note that the contract was at an end, and that if 
complainant would pay respondent the rent for the time he oc- 
cupied the land, he, respondent, would pay him the amount 
which he paid to Lawton, and in the note respondent also told 
him that if he would pay the purchase money in specie, in 
thirty days, he might still have the land, to which note com- 
plainant responded that he was ready to pay for the land in the 
common currency of the country, if the mortgage should be 
lifted from the land. The answer also states that on the tenth 
of June, 1863, respondent sold said land, with others, to John 
H. Pope, and received $100 00 to bind the bargain, and that 
Pope is and was an innocent purchaser, and bought the land be- 
lieving that the contract between complainant and respondent 
was at an end, and had become null and void. 

Upon the coming in of the answer, the defendant moved to 
dissolve the injunction on the ground that the bill contains no 
equity, and that if it does, all the facts and circumstances upon 
which the equity of the bill is based are distinctly met, and posi- 
tively denied. 

The presiding Judge granted the motion and dissolved the in- 


So” & 
junction, and that decision is complained of as error, 


L. P. D. Warrey, for plaintiff in error. 
SrrozierR & SMITH, contra. 
By the Court—JENKINS, J., delivering the opinion. 


This is a bill for specific performance of a contract for the sale of 
real estate, praying an injunction to restrain the vendor, pendente 
lite, from selling the land to any other party. The injunction 
was granted, but subsequently dissolved, on motion of defendant, 
after answer; and it is to the order dissolving it that exception 
is taken. The dissolution of the injunction is resisted on these 
grounds: Ist. The vendee had made a partial payment of the 
consideration money. 2d. That he had entered into possession 
of the premises. 3d. That he had tendered payment of the 
purchase money, and demanded a title, which had been refused. 
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4th. That the vendor was insolvent, by reason of which the 
vendee would be remediless at common law. 

1. Partial payment, under the circumstances of this case, en- 
titles the party making it to no favor in a Court of equity. By the 
contract full payment was to be made March 1st, 1861, the vendor 
casually remarking to the vendee that the money was to go to one 
Lawton, of Savannah. In the spring of 1861, instead of mak- 
ing payment or negotiating with vendor for an extension of the 
credit, the vendee went to Lawton (without authority from the 
vendor) and asked indulgence, which was granted upon the con- 
dition of the vendee paying interest due upon vendor’s debt to 
Lawton. And this is the partial payment relied upon for the 
interposition of equity. It is true the bill contained an aver- 
ment that after the transaction with Lawton the complainant 
communicated it to the vendor, who said it was satisfactory. 
But this is explicitly denied in the answer. Partial payment is 
sometimes relied upon to take a case of parol sale of land out of 
the operation of 29 Charles II, but that is not this case, for the 
contract was in writing. It can only avail the vendee here as 
evidence that time was not of the essence of the contract, and 
that the vendor, by accepting partial payment after the time fixed 
for fall payment, had waived the vendee’s default and reaffirmed 
the contract. But no such consequences can result from the pay- 
ment to a stranger without the knowledge or consent of the vendor, 
and not subsequently ratified or adopted by him. His casual re- 
mark, aside from the written contract, that the purchase money was 
going to Lawton, did not justify the vendee in ignoring the ven- 
dor, and negotiating with Lawton. A material modification of 
the contract, so far from being the foundation of an equity 
against the vendor, it was a wrong done him. 

2. Whether or not possession of the premises by the vendee af- 
ter the contract be a ground for specific performance, and of course 
for injunction pendente lite as ancillary to it, depends upon how the 
possession was obtained, and its true character. The mere pos- 
session of the land contracted for will not be deemed a part per- 
formance if it be obtained wrongfully by the vendee, or if it be 
wholly independent of the contract. So if the vendee be a ten- 
ant in possession under the vendor, for his possession is prop- 
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erly referable to his tenancy, and not to the contract: 2 Story’s 
Equity, 763, and numerous authorities cited in note 1. In this 
case the contract expressly provided that the possession should 
remain in the vendor until the day of payment. Complainant’s 
allegations relative to possession are very general, but the de- 
fendant’s response to them is very specific. He states that sub- 
sequently to the contract complainant went into possession by 
his consent, and subject to his will, and that by his will the pos- 
session had been terminated before the filing of the bill. It 
therefore does not at all strengthen the complainant’s bill for in- 
junction. 

3. As to the tender of payment, the responsive state- 
ments of the answer show that no offer of payment was 
ever made until about the time of the filing of the bill, and that 
was an offer to pay in “the common currency of the country.” 
It was the legal right of the vendor to demand payment in 
specie, and such payment was refused. But this is not all; more 
than two years had elapsed since the payment became due. 
During that time it was a matter of history that there was but 
one “common currency” in Georgia, which was, by force of cir- 
cumstances, in a course of depreciation. At the time of the of- 
fer to pay, (February, 1863,) it was greatly depreciated, and rap- 
idly declining in value. 

There is, as regards time, a remarkable coincidence between 
the delay of payment and the depreciation of the “ common cur- 
rency,” and equity revolts at a claim for its interposition, based 
upon the tardy offer, in that specific medium. As to laches, see 
2 Story’s Equity, 771; 2 Wheaton, 336. 

4, The complainant relies upon the fact that he will be 
remediless by reason of the insolvency of the vendor unless a 
complete remedy, by specific performance, be given him. There 
are two aspects in which he may lose: Ist. He may fail to real- 
ize the anticipated gains of the purchase. 2d. He may lose the 
payment made to Lawton. As to the first, it may be replied 
that the loss, if any, is attributable directly to his failure to 
comply with the contract. The insolvency of the defendant 
might entitle a blameless vendee to relief in a form otherwise 
denied him, but it cannot revive a right lost by his own culpa- 
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ble laches, or a positive infidelity to thecontract. We have al- 
ready remarked that eomplainant’s payment to Lawton was a 
wrong done to the defendant, and he can derive no benefit from 
it. But it appears from the correspondence exhibited to defend- 
ant’s answer, that he offered to refund to complainant the money 
so paid if the latter would account to him for the rent of the 
land whilst he occupied it by defendant’s permission. Weare 
satisfied, after careful examination of the case, that the injunc- 
tion was properly dissolved, and therefore affirm the judgment. 
Let the judgment be affirmed. 





Puiu S. Hort, guardian, ete., plaintiff in error, vs. JOHN 
M. Bowman, administrator, etc., and Ropert F. Ous.ey, 
trustee, etc., defendants in error. 


Testator, by the twelfth item of his will, devised and bequeathed to his 
daughter, J. KE. H., certain negroes, and a half interest in certain lands, 
and then directed that all of said property should be ‘‘ vested and given 
in proper and legal manner, to his said daughter, and to her children, free 
from the debts or disposition of her then or any future husband. By the 
fifteenth item of the will the testator directed that certain other property 
should be given to his daughters, the said J. E. H., being one of them, 
and then added, the shares coming to my several daughters and their chil- 
dren to be secured to themin legal manner and form, as has heretofore 


been directed and specified in this will: 
Held, That the said J. E. H., took an estate for life in all the property he 
bequeathed, remainder to her children born or to be born. 


Bill of interpleader in the Superior Court of Bibb county. 
Tried before Judge O, A. LocHRANE, on the 22d of January, 
1863, the November term, 1862, of said Court having been ad- 
journed to that time. 


On the 21st of February, 1855, John Bowman made a will, 
consisting of many items, in which he recited advancements 
made to his children, and in which he gave them all certain 
specified property. The questions made and decided in this cases 
however, render it necessary to quote but two items of the will» 
which are as follows: 











130 SUPREME COURT OF GEORGIA. 





Holt vs. Bowman and Ousley. 





“ Ttem twelfth, I have already given to my fourth daughter, 

Julia E. Holt, wife of Robert, negro man Dick, and his wife 
Milley, and her three children, Andrew and Edmund, and Bet- 
sey, valued at $2,70000. I give her, in addition thereto 
Rachael and her four children, Emanuel, Mealy, Jeff, and Sarah 
Jane, valued at $1,500 00, making in all, ten negroes, valued at 
$4,600 00, together with all their future natural increase. Also 
the following other four negroes, to-wit: Silas and Mahaley his 
wife, Oliver and Sealey, valued at $2,650 00, together with all 
their future natural increase, making the entire number fourteen 
negroes, valued at $6,850 00. I further give and devise to my said 
daughter, Julia E., a one-half equal interest in the plantation and 
lands I purchased from James W. Armstrong, which one-half 
interest I affix and value at $3,250 00, all of which said prop- 
erty herein given, I will and direct to be vested and given in 
proper and legal manner to my said daughter, and to her chil- 
dren, free from the debts or disposition of her present or any 
future husband.” 

“ Ttem fifteenth. I further will and direct that the balance, re- 
mainder and residue of my property, not hereinbefore disposed 
of in this will, be sold by my executors on such terms as they 
may deem most advantageous for the interest of my heirs, and 
the money collected, together with all the monies that may be 
due me, and that all my just debts be paid as directed in the 
second clause of this will, and all special bequests in cash be 
also paid, and that my five childrens’ property, to-wit: Mary 
Windsor, John M. Bowman, Tennessee U. Rice, Julia E. Holt, 
and Lucey A. Long, and also the share of my late daughiter, 
Catharine A. Smithy’s children, as specified in the fifth item of 
this will, taking into consideration and account the several 
amounts which all and each of my said children, and the share 
of my said deceased daughter, have heretofore received, and the 
amounts herein bequeathed and given to them be made equal in 
money to the amount of property heretofore given, and herein 
given to my son Robert, and after the equalizing, paying and 
distributing the same, that the balance which shall remain in 
the hands of my executors be paid over, share and share alike, 
to my said children and grand-children that; is to say, the grand- 














OT ET OTA ARE 





Ae 

















MACON, MARCH TERM, 1864. 131 


Holt vs. Bowman and Ousley. 








children taking the one share, to be equally divided between 
them, that the parent would have been entitled to if living. 
The shares coming to my several daughters and their children; 
to be secured to them in legal manner and form, as has hereto- 
fore been directed and specified in this will.” 

The testator died leaving this will in full force, and the same 
was proved and the executor qualified in due form of law. 

At the death of testator Mrs. Julia E. Holt had three chil- 
dren, to-wit: John S. Holt, Elizabeth Holt and Walton S. 
Holt, all of whom are minors, 

Ou the 23d of January, 1856, Robert S. Holt, the husband 
of the said Julia E., and the father of said minors, was appoin- 
ted trustee for his wife and children, upon his own petition to 
the Chancellor, to which petition the twelfth and fifteenth items 
of the will aforesaid were attached as exhibits. After his ap- 
pointment the said Robert S. Holt received from the executor 
the property mentioned in said items twelve and fifteen, and 
held the same as trustee under the provisions and limitations of 
the will until he died. Robert S. Holt died on the 3d of May, 
1857, and John M. Bowman was appointed administrator of his 
estate, and took charge of all his property and of the trust 
property aforesaid. 

Mrs, Holt afterwards intermarried with one Robert F. Ous- 
ley, and, by virtue of a marriage contract between the parties, 
Ousley was appointed trustee to succeed Holt, the deceased trus- 
tee. 

Phillip 8. Holt applied for and obtained the guardianship of 
the persons and property of the minors aforesaid of Robert S. 
Holt, deceased. 

Ousley, as trustee, insisted that by the will Mrs. Holt took a 
life estate in the property bequeathed by said items twelve and 
fifteen, remainder to her children, born and to be born, and de- 
manded that the administrator of Holt turn it over to him to 
keep and manage, as trustee, under the limitations of the will. 

Phillip S. Holt, the guardian, insisted that Mrs. Holt and 
her children took said property under the will as joint tenants, 
and that, as guardian for said minors, he was entitled to receive 
three-fourths of said property, and therefore demanded a divis- 
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ion and distribution of the same. Ousley and Phillip S. Holt 
were each threatening the administrator with legal proceedings 
to enforce their views of the rights of the parties as hereinbe- 
fore set forth. 

Under these embarrassing circumstances, Bowman, the ad- 
ministrator, filed his bill in Bibb Superior Court, setting forth 
the facts, and presenting the difficulties and dangers to him that 
these conflicting claims brought about, and prayed a decree of 
the Court that the parties interplead, and that a proper decree 
be rendered for his protection in the premises, 

Upon the trial of the case the presiding Judge charged the 
jury, amongst other things, “that the property that was given 
to Julia E. Holt by the twelfth and fifteenth items of the said 
will of her father was to be vested in the said Julia E. Holt for 
her life, free from the debts or disposition of her then or any 
future husband, and in the opinion of the Court did constitute, 
in law, a devise or bequest to the said Julia E. Holt for life, re- 
mainder to her children, and that they should so find.” 

The jury returned a verdict in accordance with the charge, 
and a decree to that effect was enrolled. 

Phillip S, Holt excepts to that charge, and prosecutes the writ 
of error in this case, to reverse the decree rendered in accord- 
ance with it. 


Bartry & DEGRAFFENRIED, for Holt. 


LANIER & ANDERSON, for Bowman. 


B. Hit, for Ousley. 


By the Court—LumpkIn, C. J., delivering the opinion. 


The question in this case is, did Julia Holt, now Julia Ous- 
Jey, and her children by Holt, her former husband, take an ab- 
solute joint tenancy in the property of her father, at the time of 
his death, bequeathed in the twelfth and fifteenth items of testa- 
tor’s will, or did she take an estate for life, remainder to her chil- 
dren then born, and any others which she might thereafter have? 
There is no doubt, according to the rule of the common law, the 
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mother and children take a joint estate unless there are words 
which show a manifest intent to the contrary. Are there such 
superadded words in John Bowman’s will? After specifying 
the property given in the twelfth item of the will, the testator 
says: “All which said property herein given I will and direct to 
be vested and given, in proper and legal manner, to my said 
daughter and to her children, free from the debts or disposition 
of her present or any future husband.” And then in the fif 
teenth item, after mentioning the property theretofore given to 
each of his daughters, and therein given to make their shares 
equal, without mentioning their children, the testator concludes 
this item as follows: The shares coming to my several daugh- 
ters and their children to be secured to them in legal manner and 
form as heretofore directed and specified in this will.” Is not 
tlie inference, I had almost said, irresistible that the testator in- 
tended by the language of the will that not only the interest of 
his daughter, but of her children also—all the children which 
she might then have, or might thereafter have by any future 
husband, should be protected by a settlement? In Jackson and 
wife vs. Coggin and others, 22 Georgia Reports, 403, the only 
words relied on to take the case out of the ordinary rule were, 
“free from the disposition of any. future husband.” Whether 
that case was in accordance with a majority, or the general tenor 
of adjudged cases, I need not say. But in the will before us 
the question is clear. What does the testator mean when he 
wills and directs the property to be given in proper and legal 
form to his daughter Julia, and to her children, free from the 
debts or disposition of her present and any future husband? 
And then again, the shares coming to my daughters and their 
children to be secured to them in legal manner and form as here- 
tofore directed and specified in this will? He means what the 
words plainly indicate—not that the daughter and children 
should take as joint tenants—such a disposition requires no such 
terms. He intended a settlement, which word of itself imports 
the settlement of the property upon the mother for life, re- 
mainder to her children, born or to be born. So the Court be- 
low decided. 
Let the judgment be affirmed. 
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Henry Scort, plaintiff in error, vs. Witt1am E. Lazensy, 
sub-enrolling officer, defendant in error. 


[1.] It was competent and proper for the Congress of the Confederate States 
to appoint the tribunal for the examination and adjudication of the ques- 
tion of the physical ability of persons for military duty in the field, pro- 
vided for by the Act entitled ‘‘An Act to establish places for rendezvous 
for the examination of enrolled men,’’ approved 11th October, 1862. 

[2.] The decisions of the tribunal or medical board provided for by said 
Act are final and conclusive, and the Courts cannot review them or go 


behind them. 


Application for certiorari, decided by Judge JAMEs 8. Hook, 
at Chambers, on the 2d of February, 1864. 


The single question presented for adjudication in this case 
springs out of the following state of facts, viz: Henry Scott 
was enlisted as a soldier in the army of the Confederate States, 
on the 11th of May, 1861, in Captain William Johnson’s com- 
pany (F,) Tenth regiment of Georgia Volunteers, His enlist- 
ment was for the war. On the 29th of October, 1861, at Young’s 
Mills, in the State of Virginia, he was regularly and honorably 
discharged from service in the army, his discharge being signed 
by Alfred Cumming, Colonel commanding Tenth Georgia regi- 
ment. On the 4th of March, 1863, Scott seems to have been 
examined by G. B. Powell, surgeon, and found incapable of dis- 
charging the duties of a soldier, and had Surgeon Powell’s cer- 
tificate to that effect. He also had a certificate signed “M. J. 
Jones, Assistant Surgeon, P. A. C. S.,” dated October 30th, 
1863, in which it was stated; “I have known Mr. Henry Scott 
for six years, and that within that time he has been frequently 
Jaid up with nephitis and gravel. These attacks coming on 
every three or four months, are attended with spinal irritation. 
He is at no time fit for active duty of any kind. He entered 
the service as a volunteer on the 11th of May, 1861, and did 
not more than three weeks duty up to the time of his discharge, 
which was about six months after his enlistment. I have been 
thrown with him nearly every day since his discharge, and have 
attended him in his attacks. I, therefore, respectfully recom- 
mend his discharge from service.” 
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On the first of October, 1863, after ten days’ notice through 
the public gazettes, as required by law, and by hand-bills posted 
up through the county, Scott came before the board of examin- 
ing surgeons of the fifth Congressional district, regularly as- 
signed to that duty, and after being pronounced capable of per- 
forming the duties of a soldier, was enrolled as a conscript and 
sent to camp of instruction number two, to which he then be- 
longed. 

On the Ist day of January, 1864, Scott applied for, obtained 
and accepted a furlough allowing him to be absent from camp 
of instruction number two, near Decatur, Georgia, for ten days, 
and at the expiration of that time he was to report at said camp, 
or be deemed.a deserter. 

At the expiration of his furlough, he was taken into custody 
by William E. Lazenby, sub-enrolling officer for the county of 
Columbia. 

Scott then applied to Honorable Edward J. Short, one of the 
Justices of the Inferior Court of Columbia county, for a habeas 
corpus, basing his application for discharge from custody upon 
the single ground of physical inability to discharge the duties of 
a soldier. The habeus corpus, and return of the officer thereto, 
were heard on the 18th of January, 1864, and after argument 
had thereon, the Court decided that the said Scott should be re- 
manded to the custody of the enrolling officer, the board of sur- 
geons assigned to the duty of examining him and all others 
enrolled for duty, having pronounced him capable of discharg- 
ing the duties of a soldier. 

Scott then applied to Judge James 8. Hook for a certiorari, 
in which application the facts before stated appeared, and Judge 
Hook refused to sanction the writ, and that decision is the error 
complained of. 


JoHN C. SNEAD, for plaintiff in error. 
Frank H. MILuer, contra. 


By the Court—Lyon, J., delivering the opinion. 


By an Act of Congress, entitled “An Act to establish places for 
rendezvous for the examination of enrolled men,” approved 11th 
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October, 1862, it is enacted “That there shall be established in 
each county, parish, or district, etc., in the several States, a place 
of rendezvous for the persons in said county, district, parish or 
city, enrolled for military duty in the field, who shall be there 
examined by one or more surgeons to be employed by the Govern- 
ment, and to beassigned to that duty-by the President, on a day, of 
which ten days notice shall be given by said surgeon, and from 
day to day thereafter, until all who shall be in attendance for 
the purpose of examination shall have been examined ; and the 
decision of said surgeon, under regulations to be established by 
the Secretary of War, as to the physical and mental capacity of 
any such persons for military duty in the field, shall be final.” 
It was competent and proper for Congress to appoint this tri- 
bunal for the examination and adjudication of the question of 
the physical ability of persons for military duty in the field. 
Indeed that is not denied. That tribunal, the board of sur- 
geons for the district to which this applicant for discharge be- 
longed, was the proper and only one to determine the only ques- 
tion made in this record—one of physical ability for military 
duty in the field. And that board having determined that he 
was able to do such duty, its decision is “ final” and conclusive 
on this plaintiff and on this Court. We have no power to review 
its judgments, or to go behind them. 
Let the judgment of the Court below be affirmed. 





JOHN T. Brown, plaintiff in error, vx. SAMUEL HAyEs, de- 
fendant in error. 


1. To entitle a party to the specific performance of a contract, he must 
show that he has been in no default in failing to perform the agreement 
on his part, and that he kas taken all proper steps towards such perform- 
ance. 

2. Possession of land under a contract for rent, cannot be claimed as a part 
performance of a contract for the purchase of such land. 

8. Where a contract for the sale of land is made with complainant and an- 
other, specific performance will not be decreed in favor of the former 
alone, unless some special reason be shown therefor. 

4. In cases of waste, injunctions are allowed as a matter of course. 
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Motion to dissolve injunction in Sumter Superior Court, de- 
cided by Judge RicHarp H. Cuark, at Chambers, on the 29th 
December, 1863. 


On the 28th of November, 1863, John T. Brown filed a bill 
in equity in Sumter Superior Court, against Samuel Hayes, in 
which he alleged that some time in the month of December, 
1862, complainant rented from the defendant for the year 1863, 
a plantation in the twenty-seventh district of originally Lee 
county, but then said county of Sumter, containing in the aggre- 
gate, twelve hundred and fifteen acres more or less, and consist- 
ing of lots numbers one hundred and thirty-one, one hundred 
and thirty-two, one hundred and nine, one hundred and forty, 
one hundred and forty-one, and one hundred and three, and 
that at the time of renting, it was agreed between complain- 
ant and defendant that if the latter should desire to buy the 
land after trying it, that he should have the privilege of doing 
so at the price of $6 00 per acre, and that if he did not pur- 
chase the land he should pay complainant two hundred and 
fifty bushels of corn for the rent of the plantation during the 
year 1863. The bill also alleged that pursuant to this contract 
complainant went into the possession of the land, and about the 
20th of May, 1863, the parties agreed upon the purchase of the 
plantation, complainant still being in possession, and, pursuant 
to such contract of purchase, the complainant executed and de- 
livered to the defendant a note or obligation of which the fol- 
lowing is a copy, to-wit: 


“Sixty days after date, I promise to pay Samuel Hayes or 
bearer, eight thousand dollars in John Terrell tobacco, at one 
dollar and fifty cents per pound, to be delivered in Atlanta or 
Americus, at the option of said Hayes, on the 20th of July next, 
or so soon thereafter as it can be shipped, value received. 

“20th of May, 1863. 

(Signed) “J, T. Brown, 
“JoHNn V. PRICE, security.” 


The bill further stated that, at the time of the trade, the 
tobacco specified in the note was in Lynchburg, Virginia, which 
VoL. xxx111. (A) 10, 
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the defendant well knew, and that in the latter part of August, 
1863, complainant went to Lynchburg to attend to the shipping 
of the tobacco, but failed to get it shipped through on account 
of a raid of the enemies of the Confederate States upon the 
railroad, and that owing to the fact that the public enemy held 
possession of a part of the railroad between Lynchburg, Vir- 
ginia, and Americus, Georgia, together with the obstruction of 
transportation caused by the military pressure upon the other por- 
tions of the railroad, it was wholly impracticable, if not impossi- 
ble, to obtain transportation for the tobacco. The bill further al- 
leged, that complainant, on or about tlie first of November, 1863, 
tendered to the defendant ten boxes of John Terrell tobacco, net- 
ting ten hundred and eighty pounds, and proposed and offered 
to deliver in three days the whole amount of the tobacco in a 
different brand and out of as good or better tobacco than the 
John Terrell brand, all of which the defendant refused to ac- 
cept, saying that he would not receive any of the tobacco until 
it had all arrived, and that it must be of thesame quality. The 
complainant also alleged that about the 12th of September, 
1863, the defendant executed a deed to the complainant for said 
land, dated the 31st of August, 1863, and delivered the same to 
Hon. James J. Scarborough, as an escrow, to be handed to com- 
plainant upon delivery of said tobacco, and that being wholly 
unable, for the causes before stated, to get the tobacco shipped 
for delivery to defendant, complainant tendered to defendant on 
the 21st of November, 1863, the sum of $8,000 00, with in- 
terest from the 20th of July, 1863, and demanded the note on 
him and Price, and a deed to the land, all of which defendant 
refused. 

The bill prayed an injunction restraining the defendant from 
disturbing complainant’s possession of the land, and the sale 
thereof by defendant, and that he be compelled by decree to 
accept the sum tendered in the bill, and before the filing of the 
same, and make a deed for. the land to the complainant. 

On the 26th of November, 18638, the injunction was granted 
as prayed for. 

The defendant filed his answer to the bill denying that he 
-ever rented the land to complainant, but alleging that it was 
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rented to complainant and John VY. Price jointly. The answer 
also sets up that when defendant received a note or obligation 
for the tobacco, he received it from Price, and was assured by 
Price that most of the tobaceo was then in Atlanta, Georgia. 
Defendant denies that complainant was ever put in possession 
of the land pursuant to or with any sort of reference to a con- 
tract of purchase, but was placed there solely as the tenant of 
defendant for the year 1863. He also alleges that the John 
Terrell tobacco was worth $2 00 per pound on the 20th July, 
1863. He gives the following as a true copy of the note, to-wit: 


“ AMERICUS, May 20th, 1863. 

“Due Samuel Hayes eight thousand dollars for his settlement 
of land, containing twelve hundred acres, the place now in the 
possession of John T. Brown, to be paid in tobacco of the John 
Terrell brand, of good merchantable tobacco, at one dollar and 
fifty cents per pound; the tobacco to be delivered in Americus 
or Atlanta, as the said Hayes may elect, in sixty days, or as 
soon as the tobacco can be shipped from Lynchburg, Virginia, 


for value received. “J. T. Brown, 
“ JoHN V. PRICE.” 


He also insists that the facts connected with the alleged con- 
tract of purchase are as follows: A few days previous to said 
20th of May, 1863, Price told defendant that he could sell his 
land for $8,000 00, payable in tobacco at $1 50 per pound, and 
that the tobacco was really worth $2 00 per pound; and upon 
being assured that most of the tobacco was in Atlanta already, 
and that the balance would be there in a few days, he accepted 
the paper without specially examining it, and agreed to the 
arrangement with the expectation that the tobacco would be 
forthcoming according to the contract, and that he could use it 
through the blockade, in England, in the purchase of some ma- 
chinery that he desired in his foundry and shops. He admits 
the tender of ten boxes of Terrell tobacco, but denies that it 
was merchantable, and he produced three affidavits showing 
that it was damaged, unsound, and worth greatly less than what 
good tobacco of that brand would sell for in market. Good 
tobacco of that brand was worth from $2 50 to $3 00 per pound. 
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He denies that transportation was obstructed between Lynch- 
burg and Americus for more than ten days by any railroad 
route. He meets the prayer for specific performance by an alle- 
gation that the contract, even as complainant sets it up, is void, 
according to the provisions of the statute of frauds. He also 
alleges in his answer, by way of cross-bill, that complainant, in 
violation of an express agreement between the parties, had cut 
and hauled off a large quantity of wood from the land, and 
was still committing waste by so doing, and prayed that he 
might be restrained, by injunction, from committing further 
waste on the land. 

Upon the coming in of the answer, and the production of 
affidavits, and argument had upon a motion to dissolve the in- 
junction previously granted, the presiding Judge passed an 
order dissolving the injunction against Hayes, and granting an 
injunction against Brown, restraining him from all acts of waste 
on the premises in dispute. 

To this order Brown filed exceptions, and prosecutes the writ 
of error in this case to reverse the decision of the Judge below. 


JAMES J. SCARBOROUGH and WILLIs A. HAWKINS, for plain- 
tiff in error. 


T. C. Sutrivan, N. A. Smita and H. K. McCay, for de- 
fendant in error. 


By the Court—Lyon, J., delivering the opinion. 


1. In general, it may be stated that, to entitle a party to a spe- 
_ cific performance, he must show that he has been in no default 
in not having performed the agreement, and that he has taken 
all proper steps, on his part, towards the performance: Story’s 
£y., 771. In this case, the complainant not only had not per- 
formed any part of his agreement, but he had not offered to do 
so, or taken any steps towards its performance, although more 
than six months had elapsed from the agreement to the filing of 
the bill, when, by its terms, it was to be performed in sixty days. 
It is true he had tendered ten boxes of the specific tobacco, of 
an inferior quality, and offered to make up the balance in a dif- 
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ferent brand, but this was not the contract. It is also true that 
he long subsequently tendered the amount in money, but to- 
bacco then, instead of being only worth $1 50 per pound, was 
worth from $2 50 to $3 00. This was not the contract. Nor 
had the complainant gone into the possession of the land under 
an agreement for its purchase, but under a contract for rent. 
Neither was the contract for its sale with the complainant, but 
with the complainant and another, The injunction was, for 
these reasons, properly dissolved. 

2. The cutting and carrying off of wood from the land by 
the complainant amounted to a waste, and in cases of waste, in- 
junctions are allowed as a matter of course: Smith vs. City 
Council of Rome, 19 Georgia, 89; Markham vs. Brown et al., 
decided at Atlanta, July Term, 1863. 

Judgment reversed. 





Georce W. Persons, plaintiff in error, vs. JoserH B. Hi~u 
and WASHINGTON THORNTON, defendants in error. 


[1.] An injunction against a projected canal and levee, on the ground that 
it interferes with or defeats benefits and advantages acquired by complain- 
ant from another levee previously built by him under contract with the 
feoffor of defendant ought not to.be continued when the answer of de- 
fendant, and the affidavits accompanying it, show that the levee built 
by complainant was not constructed under said contract, or in accordance 
with it, or that, for want of necessary repairs, said levee utterly fails to 
answer the purpose for which it was constructed. 

[2.] The diversion or obstruction of a water course, to the injury of another, 
is a private nuisance, which equity will arrest by injunction. 

[3.] Courts of equity have concurrent jurisdiction with Courts of law in 
eases of private nuisance. 

[4.] It is true that the granting or dissolving an injunction is ordinarily 
within the discretion of the Court below, yet where that discretion has 
been abused to the manifest injury of a party, it is the duty of this Court 
to correct it. 

[5.] The right of persons to have waters, in which they have an interest, 
flow as they have been accustomed, is an incident of property of which 
they cannot be deprived by statute, even for public use, without compen- 
sation. 
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Motion to dissolve injunction, in Crawford Superior Court, 
decided by Judge O. A. LocHRANE, at Chambers, on the 27th 
of February, 1863. 


This was a bill in equity, exhibited by George W. Persons, 
against Joseph B. Hill and Washington Thornton, in which 
complainant alleged that he was the owner of a large body of 
land lying on and near to Flint river, in the county of Craw- 
ford, most of which was subject to inundation or overflow from 
said river, which was very damaging to the complainant; that 
it was agreed by and between complainant and Major Howard 
and Mr. Hargroves, who then owned lands south of complain- 
ant’s on said river, that the three owners would, at their joint 
and equal expense, construct a levee on the banks of said river 
for the mutual protection of their farms against inundations and 
overflows; that, pursuant to such understanding and agreement, 
the complainant and said Howard and Hargroves did, at great 
expense, construct said levee, which expense complainant would 
not have incurred but for the said agreement and co-operation 
of said Howard and Hargroves, as, without their aid and co- 
operation, the levee would have been comparatively valueless to 
the complainant; that the levee so built was about six miles 
long, and cost a large sum of money, and was of great value 
and utility in protecting the lands of complainant, Howard and 
Hargroves, from the inundations and overflows aforesaid. The 
bill also alleged that, in order to give other and further protec- 
tion to his land and to the lands of Hargroves and Howard, he 
had, at his own expense, built an additional levee two miles and 
a half long, which cost some $10,000 00, and which answered 
the purpose for which it was intended. The complainant fur- 
ther charged in his bill that Joseph B. Hill was then the owner 
of the lands lying immediately south of complainant’s lands, as 
well as the lands on the east and west sides of Beaver creek, and 
that said Hill bought said lands with full knowledge of the con- 
tract between complainant and Hargroves and Howard afore- 
said, and with full knowledge of the great cost and utility of 
the levee built under said contract, and with full knowledge of 
the utility and cost of the additional levee built by complainant, 
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as before stated, yet that said Hill, disregarding said contract, 
and disregarding the complainant’s rights and interests in the 
premises, had commenced digging a canal or ditch thirty feet © 
wide and four or five feet deep, which, when completed, will ex- 
tend a distance of three thousand yards due west from the orig- 
inal channel of Beaver creek, leading from thence in a westerly 
direction, thence in a southwesterly direction, and which said 
canal will run almost parallel with the lands of complainant ; 
that the banks of the said Flint river form a natural barrier to 
the water flowing therein, and that the lands near the river being 
higher than the lands on the creek, said Hill will have to dig 
said canal lower in order to get the water in the creek to run 
into the river at the point contemplated, said contemplated point 
being four or five miles from the mouth of said Beaver creek, 
where it naturally flows into said river. The bill expressly 
charged that the completion of said canal would have the effect 
to destroy the natural barrier of the river banks and the levee 
first built, as aforesaid, through which said canal passes into the 
river, and thereby cause the water of the river, at and above 
ordinary stages of water, to flow back into said canal and against 
the embankment or levee on the south side of said canal, where, 
finding no outlet, the water will be forced by said canal and the 
embankment on the south upon the complainant’s lands to the 
extent of four or five hundred acres, then in cultivation and of 
great value, and render the same unfit for cultivation. The bill 
alleged that said Thornton was aiding Hill in digging this canal 
and diverting the waters of said creek, and that the completion 
of the work which the defendants were carrying on, and which 
they avowed a determination to complete, would injure the real 
and the saleable value of complainant’s lands many thousands of 
dollars, and that the damages were of a character not to be easily 
estimated, and that, being remediless at law, the complainant 
prayed, amongst other things, an injunction restraining the de- 
fendants from further prosecuting the work of digging said 
canal, and the embankment on the south side of the same. 

The injunction was granted by Judge Lochrane, on the 27th 
of October, 1862. 

The defendants filed their answers to the bill in which the 
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location and ownership of the lands are admitted to be correctly 
stated in the bill. The answers also admit the construction of 
the levees for the protection of said lands from overflow, as the 
complainant alleges, but positively deny that such levees were 
constructed under any agreement or contract to which Har- 
groves (from whom Hill purchased) was a party, or by which 
he was bound in any way. The defendants admit that there 
was some agreement between Howard and complainant by which 
they were to jointly build a levee or levees, but allege that Har- 
groves was not a party to the contract and was not bound by it, 
and notified complainant and Howard that he would not bea party 
to the contract as it contemplated a diversion of Beaver creek 
from its natural channel. The answers admit that Hargrove, 
believing that the construction of one of said levees would be 
of benefit to his land, paid the sum of $2,000 00 towards its 
construction. | 

The answers admit that the defendants are engaged in dig- 
ging the canal as alleged in the bill, and that’ the object of the 
enterprise is to turn Beaver creek so as to drain the lands of 
defendant, Hill, an object that cannot be attained otherwise, and 
as said creek is not a navigable steam, the defendants insist that 
they have a legal right to divert the same. They also admit 
that they are building a strong and substantial levee, or em- 
bankment along and near the south bank of said canal as charged 
in the bill, which levee will extend, when completed, from a 
point on the river levee, on the west, out to the high lands on 
the east; that the object of this levee is to protect the lands of 
the defendant, Hill, from the overflows of the river, which breaks 
through the levee on the north line of complainant’s land, and 
comes down through complainant’s plantation on the north and 
floods Hill’s plantation, thus doing him incalculable damage, by 
washing away his soil, and delaying and preventing the culti- 
vation of his crops. The defendants set up in their answers 
that the levees built by the complainant were defectively con- 
structed, and had been broken by freshets, and had remained 
unrepaired, and that complainant’s land was likely to be in- 
jured quite as much, if not more, by such defects and breakages 
as by the canal of which he complains, They also set up, that 
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they were informed and believed it to be true, that the said 
levees had been broken for more than a year, and that com- 
plainant had avowed an intention to leave them unrepaired. 
The defendants admit that it will be possible for the waters 
from the river to back up through said canal, when completed, 
and to overflow a portion of complainant’s land, but how much 
of the land may thus be overflowed, the defendants do not 
know, and can form no idea, but that it would require a rise in 
the river to produce this result, that in the judgment of de- 
fendants, would break the levee of complainant, and thus do 
the same and probable greater damage to his land. 

There were other matters set up in the answers, and also in 
affidavits that accompanied the answers, but a statement of them 
is deemed unnecessary to a full understanding of the questions 
made and decided in this case. 

Upon the coming in of the answers and the affidavits which 
were produced with them, a motion was made at Chambers to 
dissolve the injunction which had been previously granted, and 
upon the hearing of the motion, the presiding Judge passed an 
order that said injunction be dissolved. The granting of this 
order is the error complained of. 


SaMvuEL Hau & T. D. Kine, for plaintiff in error. 
JOHN PEABODY, contra. 


By the Court—Lyon, J., delivering the opinion. 


1. We do not think that the complainant was entitled to a con- 
tinuance of his injunction, by reason that the projected canal and 
levee of defendant interfered with or defeated any of the advan- 
tages or benefits acquired by complainant from the canal and 
levee which he had previously constructed under an agreement 
between himself, Hargrove and Howard, because. the answer of 
the defendants and accompanying affidavits show that the levee 
constructed by complainant under that agreement, either was not 
made in accordance with that agreement, or from want of neces- 
sary repairs they utterly failed to protect either his own or the 
lands of complainant and Howard, as they would have done if 
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built in accordance with the agreement. Let us then look at 
the case as it was made and now stands by the bill and answer, 
independently of that agreement and the work done under it. 
The bill alleges that the defendant proposes to erect a canal with 
a levee on its south side its entire length, from the northeastern 
corner of his lands, along the north line thereof, parallel with 
and contiguous to the south side of complainant’s land, across 
Beaver ereek to the river; that the banks of the lands on the 
river are some three or four feet higher than the lands on the 
margin of the creek, and that the canal will have to be cut 
that much deeper through these lands at the point where it 
enters the river, so as to run the water out of the creek into the 
river, so that on a rising the river would cause the waters to flow 
back up the canal and inundate from one to three and four feet 
some four or five hundred acres of complainant’s lands, a large 
portion of which, if not quite all of the same, is in cultivation 
and of great value; that the injury thus done cannot be arrived 
at. That it would injure the saleable value of the lands 
$30,000 00, and is irreparable; that the waters are let in 
upon the land through the opening to be made in the banks of 
the river by the canal and forced back by the levee on its south 
side, and that such canal and levee is now in process of erection. 

The defendant admits in his answer that he is constructing a 
canal and levee, and that he is doing so to protect his land from 
the overflows of the river, which break through the levee on 
the north line of complainant’s land and come down through 
complainant’s plantation on the north, and flood the plantation 
of defendant, doing him incalculable damage by destroying his 
crop, delaying his cultivation and washing away the soil; that 
it is possible for the waters from the river to back up through 
his canal when completed, and so overflow a portion of complain- 
ant’s land, how much he does not know, but to do this will 
require a rise from twelve to fifteen feet, and he believes that 
such a rise would break the north levee of complainant and thus 
overflow not only the same land, but much more besides. 

Here is a plain admission of the wrong complained of, and 
its injury to the complainant—not a probable or contingent in- 
jury—but one that is certain to occur whenever the river rises to 
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a height of from twelve to fifteen feet, which is not uncommon 
or improbable. The excuse offered by the defendant for this 
invasion of the complainant’s rights, is not a good or sufficient 
one. It is to protect himself from overflows that break through 
the levee on the north side of complainant’s land, ete. It is 
not pretended that it was a part of the agreement between com- 
plainant, Hargrove, (from whom defendant purchased) and How- 
ard, that if the complainant did not build a levee that would 
protect the plantation of these persons from overflows, that then 
either of the parties might protect themselves by similar levees, 
that would back the waters on the complainant’s lands, nor can 
such a right be implied from such agreement. The complain- 
ant, by failing to perform his part of that agreement, might sub- 
ject himself to an action for the damages he thereby occasioned, 
but his breach of his part of the agreement will not license the 
other parties to divert the waters of the creek or river from their 
natural direction, for their protection and to the injury of com- 
plainant. Neither is the supposition that the same rise in the 
river that would cause an overflow of the land of complainant 
from the canal and levee of defendant, might break the levee 
on the north line of complainant’s land and produce the same 
or worse injuries to complainant’s land, a justification to the 
defendant for his projected wrong, for against the breakage of 
the levee the complainant may provide; if he does not, the con- 
sequences are with him, but against the injuries that may re- 
sult from the proposed canal and levee of the defendant, he can- 
not protect himself. The act and injuries complained of being 
admitted, what is the remedy? “To divert or obstruct a water 
course is a private nuisance, and the books are full of cases and 
decisions asserting the right, and affording the remedy :” Chan- 
cellor Kent, in Gardiner vs. Newburgh, 2 John. Ch. R., 164. 

2. Cases of a nature calling for the like remedial interposi- 
tions of Courts of equity, are the obstruction of water courses, 
the diversion uf streams from mills, the back flowage on mills, 
and the pulling down of the banks of rivers and thereby ex- 
posing adjacent lands to inundation, or adjacent mills to de- 
struction: Story’s Eq. Jur., 927, and cases there cited. “ It is 
well established that a Court of equity has concurrent jurisdic- 
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tion with the Courts of law in cases of private nuisance :” 
Waterman’s Ed. on Injunctions, 268, 271, and notes ; Gardiner 
vs. Newburgh, cited above. 

3. This being a private nuisance, clearly admitted, as we 
think, the party complainant was entitled to an injunction, so 
far as the opening of the canal was concerned, and the judg- 
ment of the Court below dissolving the one already granted, 
was erroneous. 

4, It is true that the granting or dissolving an injunction is 
ordinarily within the discretion of the Court below; yet, where 
that discretion has been abused to the manifest injury of a party, 
it is the duty of this Court to correct it, and such has been its 
practice. The defendant in the argument relied upon a statute 
of the State, which I have not before me, but passed, I think, 
in 1855 and 1856, authorizing persons to divert unnavigable 
streams through their own lands. 

5. Although the statute gives such right, it did not intend 
that such thing should be so done as to affect the rights of a 
third person. If it did, the Act for that purpose would be void, 
because the right of persons to have waters in which they have 
an interest, to flow as they have been accustomed, is an incident 
of property of which they cannot be deprived, even for the use 
of the public, without compensation, That is one of the prin- 
cipal questions settled in Gardiner vs. The Village of Newburgh, 
2 Johnson’s Chancery Reports, 164. 

Let the judgment be reversed on the ground that the Court 
below erred in dissolving the injunction. And we direct that 
the injunction be so modified as to permit the defendant, Hill, 
to continue his embankment or levee along the line of his pro- 
jected canal, so as to protect his land from inundation, if he 
chooses to do so. 
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JAMES CLARK, trustee, etc., plaintiff in error, vs. Way & Tay- 
LOR, defendants in error. 


1. The certificate of the clerk, on the back of a deed, as to the fact and 
date of registration being so written as to render the date doubtful and 
uncertain, and it being material to show the true date, a copy of the deed 
with the fact and date of registration taken from the record and duly cer- 
tified, was offered in evidence to show said date, and the evidence was 
rejected by the Court: 

Held, That the Court erred. 

2. A marriage settlement, duly recorded within the time prescribed by law, 
in the county of the residence of the husband, need not be again recorded 
in the county or counties to which the husband may subsequently remove. 
The first registration, if properly done, is sufficient. 

3. It was not error for the presiding Judge to decline to charge as requested, 
and to charge as he did in this case. 


Attachment and claim. In Sumter Superior Court. Tried 
before Judge ALEXANDER A. ALLEN, at the April Term, 1861. 


Returnable to April term, 1858, Way & Taylor instituted an 
action in Sumter Superior Court against Brown & Carmichael, 
to recover the sum of $11,827 70, which the plaintiffs alleged 
was due them from the defendants. Pending this action, to-wit: 
on the 3d of February, 1858, the plaintiffs obtained am attach- 
ment against Henry H. Brown, one of the defendants, on the 
ground that he “absconds.” The attachment was levied on 
“one house and lot in the city of Americus, formerly occupied 
by H. H. Brown, and still occupied by his family; also, the 
following negroes, to-wit: Eliza, a woman about twenty-nine 
years old, Nancy, a girl about nine years old, Lawyer, a boy 
about twelve years old, and Jack, a man about twenty-eight 
years old; also, the house and lot occupied by A. A. Danforth, 
as a residence, in the city of Americus, all levied on as the 
property of said Brown. 

James Clark, as trustee for Mrs, Eva M. Brown, interposed 
his affidavit, alleging that said property was not the property 
of said Henry H. Brown, but the property of Mrs. E. M. 
Brown, and not subject to sale under said attachment. 

On the trial of the issue made by the levy and claim affida- 
vit, Way & Taylor proved their debt against Brown & Carmi- 
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chael, and introduced the attachment with the levy thereon, and 
also proved that Brown built the house levied on, and used and 
occupied it, and, also, had possession of the negroes levied on, 
except Eliza, up to within a few days of the time the levy was 
made. The plaintiffs also proved that the property was worth 
$5,500 00, and closed. The claimant then proved that prior 
to December, 1863, Brown had carried on business in the city 
of Oglethorpe, in Macon county, and had a plantation in Ma- 
rion county, and a house in Oglethorpe; that part of the time 
his children stayed with him in the house; that in December, 
1853, in Lumpkin, Stewart county, he married Mrs, Eva M. 
Bedingfield, the cestui que trust of the claimant, that Mrs. Bed- 
ingfield was then a widow and housekeeper in Lumpkin, and 
that after the marriage, Brown remained with her in her house 
until about the first of January, 1854, when they sold their 
household effects and removed to Americus. The claimant also 
proved that Mrs. Brown, formerly Mrs. Bedingfield, had an in- 
terest in the estate of her former husband, worth $10,000 00. 
He also proved that at the time the debt due to plaintiffs was 
created or incurred, Brown was a man of large property and credit, 
and that Carmichael also owned considerable property, and had 
good credit; that plaintiffs resided in Savannah, Claimant 
then introduced in evidence a deed of marriage settlement en- 
tered into and executed by Mrs. E. M. Bedingfield, and the 
said H. H. Brown, dated 3d of December, 1853, in which, in 
consideration of the marriage then about to be solemnized be- 
tween the parties, it was covenanted and agreed that the one- 
third interest of Mrs. Bedingfield in seventeen negroes named 
in the deed, including the negro woman Eliza, levied on as 
aforesaid, should forever be and remain the separate estate and 
property of the said E. M. Bedingfield, to her sole and separate 
use during life, with full power and authority to dispose of the 
same to any one she may think proper, such disposition to take 
effect at her death and not before. It was also stipulated in the 
deed, that if the said E, M. Bedingfield should be in life at the 
death of the said Brown, she is to be placed in as good a con- 
dition as at the time of her marriage with Brown, and that the 
latter should be bound and liable for the full amount of prop- 
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erty and effects he might receive from the estate of Bryan Bed- 
ingfield, the former husband of the said Eva M. Bedingfield. 
The deed also stipulated that Brown was to be trustee of said 
negro property, and use and manage the same for the uses and 
purposes of the trust, but the property should in no event be 
liable for Brown’s debts, contracted before or after said marriage. 
This deed was recorded in the county of Stewart, where Brown 
resided at the time, and the certificate of the clerk, on the back 
of the same, was doubtful as to the date of registration, the fig- 
ures being so made as to read either “ December 5th, 1853,” or 
“December 5th, 1855.” To render this certain, the claimant 
offered to read in evidence a certified copy of the deed, with 
the date of its registration, taken from the records of Stewart 
Superior Court, which showed that the deed was recorded the 
5th of December, 1853. Upon objection made to this evidence, 
it was rejected by the presiding Judge. 

Claimant then read in evidence a deed from H. H. Brown 
to James Clark, as trustee for Mrs, E. M. Brown, conveying the 
house and lot levied on, dated 23d December, 1857, and a like 
deed conveying the negroes in dispute except Eliza, dated 21st 
December, 1857. Both of these deeds purported to be made in 
consideration that Brown was indebted to his wife for certain 
negroes of hers, which he had sold, and certain moneys and 
effects which he had received from the estate of his wife’s former 
husband, and which he had applied to his own use and had never 
accounted for. Complainant further proved that Brown did sell 
Mrs, Brown’s negroes and received the money for them, one 
negro bringing $1,200 00, and that he received from the estate of 
Bedingfield, notes and effects belonging to Mrs. Brown amount- 
ing to $4,000 00 or $5,000 00, and that Brown had not lived 
in Oglethorpe after his marriage with Mrs. Bedingfield. The 
plaintiffs, in rebuttal, proved that the deeds from Brown to Clark, 
as trustee, were executed at his house at night, and only a short 
time before Brown left the county, and that neither Mrs. Brown 
nor Clark were present. 

Claimant, in rejoinder, showed that one of the deeds was writ- 
ten in Clark’s hand and one by H. K. McCay, Esq., and were 
in the hands of Clark. 
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Counsel for complainant asked the presiding Judge to charge 
the jury “that even if the marriage contract between Brown 
and his wife was not duly recorded, yet it was a good contract 
between the parties, and if Brown became indebted to his wife 
by applying to his own use the property therein settled, he might 
lawfully pay her, even though le was in failing circumstances, 
the debt due thus from him to her being a valuable considera- 
tion; that if the property Mrs. Brown brought into the mar- 
riage was not in her possession at the time, but was obtained by 
Brown from the executor, by virtue of and in accordance with 
the term of the settlement, then his marital rights never did 
attach, and if he afterwards held the property as trustee, and 
sold it, and used the proceeds, he became her debtor, and might 
lawfully convey property to her as well as to other creditors, in 
payment of what he owed her.” 

The Court declined to give these instructions as requested, but 
charged the jury “that if Brown became indebted to his wife 
by virtue of a marriage settlement duly recorded in the county 
of his residence at the time, or duly recorded in the county of 
his residence at any time before the credit was given, then he 
may pay her, as well as any other creditor, if there is no fraud 
in the transaction and it be done bona fide.” 

The jury found the property all subject except the negro 
Eliza, and found her not subject, and the claimant prosecutes 
the writ of error in this case to reverse the judgment because 
of alleged error in rejecting the testimony, and refusing to charge 
as hereinbefore stated. 


McCay & Hawks, for plaintiff in error. 


JAMES J. SCARBOROUGH, contra. 


By the Court—Lumpxin, C. J., delivering the opinion. 


1. Way & Taylor attached the property of Brown, one of 
the firm of Brown & Carmichael, and the property was claimed 
by James Clark, as trustee for Mrs. Brown. Mrs. Brown, for- 
merly Mrs. Bedingfield, was a legatee of her former husband’s 
estate. Her interest in the estate was estimated to be worth 
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$10,000 00. At the time of her intermarriage with Henry 
Brown she lived in Lumpkin, Stewart county. Brown, who 
transacted business in Oglethorpe city, Macon county, and owned 
a plantation in Marion county, entered into a marriage settle- 
ment with his wife at the time, to-wit: the 3d of December, 
1853, and the deed was recorded two days thereafter, in Stewart 
county, to-wit: the 5th of December, 1853. After residing 
with his wife about one month in Lumpkin, they removed to 
Americus, Sumter county, and the first question made in the 
record, was as to the date of the registration of the marriage 
settlement. The original deed was before the Court, with the 
clerk’s certificate indorsed thereon, but it was doubtful whether 
the figures should be read 1853 or 1855, a very material fact. 
All the evidence showed that it was intended to be 1853; but 
to remove the doubt, and make assurance doubly sure, a certi- 
fied copy of the deed, taken from the record book in Stewart, 
together with the clerk’s certificate of registration at the bottom, 
taken from the record book, was offered in proof, and rejected 
by the Court. Wherein we think his Honor erred. 

2. The certificates were both original entries, to-wit: that on 
the deed, and that on the foot of the deed in the record book. 
But there was doubt how the former should be read. What 
objection could there be to the introduction of the certified copy 
to make clear the meaning? None, we hold. A second ques- 
tion raised and discussed in this case, is this: Whether a mar- 
riage settlement should be recorded in every county where the 
husband may subsequently reside? or whether one registration 
made in the county of the residence of the husband at the time 
will suffice? And this depends upon the construction of the 
Act of 1847: Cobb’s Digest, 180, which is in these words: 

Secrion I. “That all marriage agreements or settlements 
heretofore executed, either within this or any other State or 
territory, where the husband resides within the limits of this 
State, shall be recorded within twelve months after the passage 
and publication of this Act, in the clerk’s office of the Supe- 
rior Court in the county of the residence of the husband.” 

Secrion II. “‘ All marriage agreements or sett]ements here- 
after made, either in this State or any other State or territory 
VoL, Xxxull. (a) 11. 
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where the husband resides in this State, shall be recorded within 
three months from the execution thereof, in the clerk’s office of 
the Superior Court of the county of the husband’s residence.” 

Secrion III. “If any such instrument be not recorded 
within the time prescribed by this Act, the same shall not be 
of any force or effect against a bona fide purchaser without no- 
tice, a bona fide creditor without notice, or a bona fide surety 
without notice, who may purchase or give credit, or become 
surety before the actual recording of the same.” 

We remark, that prior to this Act, marriage settlements were 
not required to be recorded, and although policy might require 
a recording in any county to which the husband might subse- 
quently remove, the Act itself does not go so far, and it will be 
for the Legislature and not the Courts to extend the remedy, if, 
in their opinion, the mischief requires it. 

3. Claimant introduced two deeds from Brown to Clark, 
trustee of Mrs. Brown, dated in December, 1851, and recorded 
within a few days after they were given: one for the house and 
Jot and the other for the negroes, on which the attachment was 
levied, and sundry testimony going to show that Brown had re- 
moved and sold various articles of property coming to his wife 
from the estate of her former husband, Bedingfield, and for 
which he was indebted to her large sums of money, and then 
requested the Court to charge the jury that, even if the marri- 
age contract between Brown and his wife was not duly recorded, 
yet, that it was a good contract between the parties, and if Brown 
became indebted to his wife by applying her property to his own 
use, he might lawfully pay it, even though in failing cireumstan- 
ces, the debt due from him to her being a lawful consideration ; 
that if the property that Mrs. Brown brought into the marriage 
was not in his possession at the time, but was obtained by Brown 
from the executor of Bedingfield’s estate, by virtue of, and in 
accordance with, the marriage settlement, then his marital rights 
never did attach; but if he afterwards became her trustee, and 
held the property as such, and used the proceeds, he became his 
wife’s debtor, and might lawfully convey property to her, as 
well as to other creditors, in payment of what he owed her. To 
these requests the Court responded, that if Brown became in- 
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debted to his wife by virtue of a marriage settlement duly re- 
corded in the county of his residence at the time, or duly recor- 
ded in the county of his residence at any time before the credit 
was given, he may pay her, as well as any other creditor: Pro- 
vided, the transaction was bona fide. We are not prepared to 
go further than the Circuit Judge. 

Let the judgment be reversed, on the ground that the Court 
erred in rejecting the certified copy of the record from Stewart 
county, as explanatory of the date of the registration of the mar- 
riage settlement. 





Tuomas Berry e al., plaintiffs in error, vy. MARK A. COOPER 
AND ANOTHER, executors, etc., defendants in error. 


[1.] Although it is irregular to allow a witness, in speaking of a paper, to 
give it a specific name, or to give an Opinion as to its tenor and effect, yet 
if the paper be afterwards introduced in evidence and submitted to the 
jury, the irregularity is cured. 

[2.] The mere silence of a party when a parer is handed to him is no evi- 
dence of the ratification of the transaction evidenced by the paper, where 
the person handing the paper is not one to whom dissent would be appro- 
priately expressed. 

[3.] Irrelevant testimony that does not go to elucidate the pending issue, 
ought to be excluded by the Court. 

[4.] A charge of the Court not warranted by the evidence is erroneous, and 
furnishes good ground for a new trial. 


Action for damages, in Muscogee Superior Court, tried before 
Judge EpMunp H. WorRILL, at November Term, 1860. 


On the 4th of May, 1854, Mark A. Cooper and Narcissa 
Boykin, as the executor and executrix of Samuel Boykin, de- 
ceased, brought an action of assumpsit in Muscogee Superior 
Court against Thomas Berry, Thomas Mehan, William Mount, 
Angus McAllister, Charles Pratt, John N. Copeland, John 
Hart, sr., and John Hart, jr., of said county, and John Dill, 
Alexander Marshall, Charles F. Bemis, John Prescott, William 
Tuttle and Ward H, Wakefield, of Clay county, and Delaware 
Morris, of Randolph county, to recover the value of one hun- 
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dred and thirty-four bales of cotton, which the plaintiffs alleged 
they had shipped on board the steamboat Franklin, of which 
the defendants were the owners, and which they used and em- 
ployed in carrying freight between the city of Columbus, Geor- 
gia, and Apalachicola, Florida. The plaintiffs alleged that the 
cotton was received by the defendants at a landing in Muscogee 
county, to be securely kept, carried and delivered to Harper & 
Holmes, in Apalachicola, Florida, and that, by the negligence 
of defendants, the boat was burned and the cotton was wholly 
lost, to the damage of plaintiffs the full value of the cotton. 

To this action the defendants pleaded the general issue, and 
that the cotton was shipped with the express agreement and un- — 
derstanding that the defendants were to be exempt from lia- 
bility from fire, and that they were not to be responsible for any 
loss to shippers resulting from fire, and that such was the cus- 
tom of all steamboats on the Chattahoochee river. 

On the trial, the testimony for the plaintiffs showed that, in 
the fall of 1853, the plaintiffs, by William Belisle, their agent 
and overseer, delivered to the defendants’ agents, on suid steam- 
boat Franklin, one hundred and thirty-four bales of cotton 
weighing five hundred pounds each, and worth from eight to 
nine cents per pound. Belisle simply did as directed by plain- 
tiffs in hauling the cotton to the landing and delivering it to the 
officers of the boat. He knew that the boat was engaged to 
take one hundred bales, but on what terms and conditions he 
did not know. The officers of the boat took the additional 
thirty-four bales on their own responsibility. When Belisle got 
to the landing, the cotton was on the boat, and the captain 
handed him a bill of lading, as the witness called the receipt 
hereinafter copied. Belisle made no contract about the cotton, 
aud simply shipped what he was ordered to ship. The captain 
showed him the following order, viz: 


“Captain Berry will please call at Mrs. Boykin’s landing, and 
take one hundred bales, with or without mark, and deliver to 
Harper & Holmes, Apalachicola, by whom the freight will be 
paid, and oblige. W. H. Harper.” 
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The captain of the boat took one hundred and thirty-four 
bales of cotton that were at the landing, and gave to Belisle the 
following receipt : 


“STEAMER FRANKLIN, December 26th, 1853. 


“Received, at Mrs. Boykin’s landing, one hundred and thirty- 
four bales of cotton, Order from William H. Harper, Colum- 
bus, says one hundred bales, but we have concluded, as you had 
one hundred and thirty-four bales on the bank, that you wanted 
it all to go. The above is consigned to Messrs. Harper & 
Holmes, Apalachicola. CHARLES CRUCHTON.” 


The plaintiffs proved by the testimony of William H. Har- 
per that he gave the order hereinbefore stated, and did not and 
would not have consented for the defendants to take more than 
the one hundred bales; that he would not ship more than that 
number on any one boat; that he told Cruchton, the clerk of 
the boat, to leave a memorandum; that he has no recollection 
of Cruchton offering him a bill of lading; that nothing was said 
as to risks and exemptions; that one hundred bales of the cotton 
was worth nine and three-fourths to ten cents per pound, and 
the balance was worth from nine and one-fourth to nine and 
one-half cents per pound. Harper also testified that, for some 
years prior to 1853, he had shipped cotton on the river, and had 
taken bills of lading with the exemption of fire in them. 

W. Cromwell, a boat owner, testified, that he had been a 
shipper of cotton on the Chattahoochee river ever sinee the fall 
of 1843, and that, from that time to the time of his testifying, 
it was the custom to exempt steamboats, in every instance, from 
liability on account of losses by fire; that the exemption was 
generally specified in the bills of lading, and if left out, it was 
the result of carelessness or oversight; that, so far as he knew, 
it was the general understanding that steamboat companies were 
exempt from liability for losses caused by fire, until a decision 
was made to the contrary in New Orleans, in 1846 or 1847, and 
after that time, it was put in the bills of lading, or left out by 
oversight. 

Cromwell testified, that what he knew of custom on this sub- 
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ject was confined to his own business, and that he knew nothing 
of what others did. 

John Fontaine testified, that he had been a shipper of cotton 
on the Chattahoochee river for thirty-one years, and on almost 
all the boats—some seasons shipping from five to ten thousand 
bales, and that ever since 1837 or 1838, it had been the general 
custom to put in the bills of lading an exemption of the boat’s 
liability for losses caused by fire. On cross-examination, the 
witness confined his testimony to his own personal transactions, 
declaring that he knew nothing of the habits or customs of any- 
body else with other boats, or the same boats he dealt with. 

Captain Stapler testified, that he had run boats on the Chat- 
tahoochee river, and had been agent for such boats since 1838, 
and it had been the general custom from that time hitherto to 
put in bills of lading a stipulation that the steamboat company 
were not to be held liable for losses resulting from fire. Upon 
cross-examination, the witness was shown several bills of lading 
that did not contain the stipulation before mentioned. Some of 
these bills of lading were signed by him, and some by other 
steamboat captains and agents, The witness then explained 
that, by general or invariable custom, he meant that the regula- 
tions and instructions of the steamboat companies were that the 
bills of lading should contain a stipulation exempting the com- 
panies from liability for losses oecasioned by fire. Upon being 
re-examined by defendants, the witness stated that he signed 
the bills of lading shown to him that did not contain the ex- 
emption from oversight or by mistake, and that he never would 
have signed them if he had noticed the fact that they did not 
contain the exemption. ‘The witness further testified, that in 
the hurry and excitement of business, bills may have been 
signed that did not embody the exemption, but that it was al- 
ways understood that the company were not to account for losses 
by fire; that merchants and shippers usually had their bill book 
and filled out the bills themselves, and the agents and officers 
of boats would often sign them without noticing their contents 
particularly. The witness stated that he spoke of the custom 
in his own business only, and with reference to the boats with 
which he himself was connected. 
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The testimony of Captains McAllister and Horton was to the 
same effect as that of Captain Stapler, and bills not containing 
the exemption and signed by them were shown them, and they 
gave similar explanations to that which Stapler gave. Several 
other witnesses were introduced and testified in behalf of de- 
fendants, whose testimony was in substance and fact the same as 
that of Captain Stapler, and whilst all of them testified as to 
the custom to exempt from liability for losses caused by fire, all 
of the witnesses were shown bills signed by themselves that did 
not contain the exemption and they explained the transaction 
just as the witness, Stapler, did. 

Charles Cruchton testified in behalf of the defendants, that 
he was clerk of the steamer Franklin at the time she was burned ; 
that Col. W. H. Harper gave witness an order for one hundred 
bales of cotton, and for the boat to stop at Mrs. Boykin’s land- 
ing and get the cotton; thatthe interview with Harper occurred 
on the street in the city of Columbus; that witness offered to go 
to the boat and give him a bill of lading for the cotton, but that 
Harper declined, and told witness to make out a bill of lading 
for what he took from the plantation of Mrs. Boykin, and 
deliver it to the consignees, Messrs Harper & Holmes, of Apa- 
lachicola, Florida, as he, Harper, did not know that there was 
as much as a hundred bales of cotton at the river. This testi- 
mony was admitted over objection made thereto by plaintiff’s 
counsel, The witness also stated that, pursuant to these instruc- 
tions, he did make out a bill of lading for the cotton, and placed 
it in the letter box of the boat, which was consumed by fire 
with the boat; that the bill of lading thus made out, did con- 
tain an exemption from loss by fire; that all precautions were 
used to prevent fire or accidents, such as pumps, hose, cisterns, 
and buckets, and that there were some thirty hands at work to 
extinguish the fire, but all to no avail. Upon cross-examination 
the witness stated, that he gave the receipt or memorandum 
hereinbefore copied, to Mrs. Boykin’s overseer, of one hundred 
and thirty-four bales, according to Col. Harper’s instructions to 
let her know which boat had taken the cotton, and it was not 
intended as a bill of lading; that all the bills of lading given 
on that trip of the boat contained a stipulation that the company 
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was not to make good any damage sustained by fire; that he 
made out the bill of lading for one hundred bales shipped by 
Col. Harper, and thirty-three or four shipped by consent of 
Mrs. Boykin’s overseer, as he was at the river when the cotton 
was taken on board; that it was customary, on the river, for 
overseers to ship cotton; that on that trip the steamer Franklin 
had on board eleven hundred bales of cotton, whilst her capac- 
ity was thirteen hundred bales; that the fire by which the boat 
was consumed originated in the outside tier of cotton, just aft 
the ashpan, and on the larboard side; that the wind was blow- 
ing considerably, and the fire being on the outside tier of cot- 
ton the smoke was blown aft; that the fire occurred just after 
breakfast; that all hands, captain, mate, clerk, watchman and 
deck hands, were on watch; that the cotton near the engine 
was kept constantly wet with buckets of water kept for the 
purpose; that it was the uniform custom for all bills of lading 
given by the steamer Franklin, to contain the exemption from 
loss by fire, and all given to shippers did contain such exemp- 
tion, unless it resulted from oversight. The instructions to the 
witness as clerk of the boat were, never to fail to put it in the 
bill of lading; that Col. Harper was a large shipper of cotton, 
and shipped frequently on the Franklin, and all the bills of 
lading given to him contained said exemption; that witness, as 
clerk of the Franklin, had given at least three or four thou- 
sand bills of lading, which contained the exemption relative to 
losses by fire. 

Several witnesses were introduced by the plaintiffs, who tes- 
tified that they knew of no particular custom relative to the 
exemption referred to, that sometimes the bills of lading con- 
tained the exemption and sometimes they did not; the witnesses 
were large shippers and had bill-books containing blank-bills 
of lading which said nothing about the exemption, and that 
often the clerks of the boats, just before leaving, would come 
round to the stores of the witnesses and sign the bills of lading; 
that it was generally done in a hurry, and by interlineation the 
exemption was sometimes put in and sometimes not. ‘The de- 
fendants rejoined, with the testimony of other witnesses, going 
to show that it was customary to exempt steamboat companies 
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from all liability for losses caused by fire, all of which testimony 
was substantially the same as that hereinbefore given on that 
subject. 

John Ross, first engineer of the boat, testified that the boat 
was discovered to be on fire in daylight, just after breakfast ; 
that all the precautions usually employed were used to prevent 
fire, and that all the officers and crew did their utmost to extin- 
guish the fire, but could not; that there was no negligence on 
the part of the agents or employees of the boat, either in adopt- 
ing measures to guard against fire, or extinguish it when the 
boat had caught on fire. Other officers and employees of the 
boat testified to the same effect. 

William Belisle testified, in answer to interrogatories, that he 
was overseer for Mrs. Boykin at the time her cotton, one hun- 
dred and thirty-four bales, was shipped on the steamer Frank- 
lin; that, as overseer, he had nothing to do with the shipment ; 
that he generally received a note from Mrs. Boykin to haul 
down to the landing on the river all the cotton he had ginned 
and packed ready for market; that he did so in this instance ; 
that he took the receipt that was given to him and carried it, 
within one hour, to Mrs. Boykin, who was at the plantation at 
the time; that Mrs. Boykin expressed no dissatisfaction about 
it; that he simply supposed that she wished all the cotton 
shipped; but that he neither consented nor objected to more than 
one hundred bales being taken by the boat; that he was not 
consulted upon the subject; that he merely hauled the cotton 
to the river as he was told to do, and when the receipt was 
handed to him he carried it to Mrs. Boykin, and she made no 
objection to it, and he did not hear of her expressing any dis- 
satisfaction until after the cotton was burned. 

Plaintiffs read in evidence a large number of bills of lading 
given by various boats running on the Chattahoochee river from 
the 23d of November, 1850, to December, 1853, and nineteen 
contained the exemption claimed by defendants, and eighty-six 
did not; and it also appeared that in these bills of lading there 
were shipped ten thousand seven hundred and fifty-six bales of 
cotton. 

The plaintiffs also proved that Col. W. H. Harper was dead; 
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and that on a former trial of this case Col. Harper testified that 
it was Dr. Boykin’s custom, in his lifetime, not to ship more 
than one hundred bales of cotton on any one boat, and that he 
did not insure his cotton; and that since Dr. Boykin’s death he, 
Harper, had kept up this custom of Dr. Boykin in shipping the 
cotton of his estate. 

The plaintiffs also introduced a receipt book of the firm of 
Hall & Moses, containing evidence of shipments by them on 
steamboats, in which receipts there was no exemption from lia- 
bility for damage done by fire, Mr. Moses, one of the firm of 
Hall & Moses, testifying that he did not intend the writings 
contained in the book as bills of lading, but merely as a memo- 
randa to show that the articles mentioned in them had been 
delivered by the drayman to the boats. This book was objected 
to by counsel for defendant, but admitted by the Court. 

After the testimony had ciosed, the presiding Judge charged 
the jury, amongst other things, “ that if the contract was that 
the carriers were to take one hundred bales of cotton, or less, 
and not to take more than one hundred bales, then, if the car- 
riers took more than one hundred bales they violated their 
contract, and therefore derived no right, under the contract, to 
carry any part of the cotton, and consequently they could not 
set up the contract as a defense to the suit. But if the contract 
was that the carriers were to take one hundred bales of cotton, 
or less, in any event; and, therefore, if they took more, the 
taking of the excess was no forfeiture of their right to take one 
hundred bales, or less, but was an independent matter.” 

The presiding Judge also charged the jury, “that the mere 
silence of Mrs. Boykin, when the overseer handed her the paper 
left by the boat, she making no objection at the time, was not 
evidence of the ratification of the taking of the cotton by the 
boat ;” and in connection with such charge, further charged, 
“that if the jury believed that Mrs. Boykin retained the paper 
or receipt with a view to its use thereafter, that was evidence 
from which they might infer ratification.” 

The jury found for the plaintiffs $9,500 00 with costs of suit. 

Counsel for defendants then moved for a new trial of said case 
on the grounds— 

















MACON, MARCH TERM, 1864. 163 


Berry et al. vs. Cooper and another. 








Ist. That the Court erred in permitting the witness, Belisle, 
to characterize the receipt given to him by the clerk of the boat 
by saying “the captain handed me a bill of lading for one hun- 
dred and thirty-four bales.” 

2d. That the Court erred in charging the jury as hereinbefore 
stated. 

3d. That the Court erred in admitting in evidence the book 
of Hall & Moses, over the objection of defendant’s counsel. 

The presiding Judge refused the new trial, and a reversal of 
that judgment is sought by the plaintiffs in error. 


Witt1aM DovuGHeErty, for plaintiffs in error. 


JOHNSON & SLOAN, contra. 


By the Court—LumpPx1n, C. J., delivering the opinion. 


This case having been twice before brought up to this Covrt 
it would be unnecessarily encumbering our records to recite the 
facts again. Suffice it to say, that this was an action of assump- 
sit, brought by Mark A. Cooper and Narcissa Boykin, executor 
and executrix of the last will and testament of Samuel Boykin, 
deceased, against Thomas Berry and others, as the owners of the 
steamboat Franklin, for the recovery of the value of one hun- 
dred and thirty-four bales of cotton, belonging to the estate of » 
their testator, shipped on board said boat, consigned to Apalach- 
icola, Florida, and alleged to have been consumed by fire on 
said boat by the negligence of defendants. The defendants 
pleaded the general issue, and also, that said cotton was received 
and shipped in said boat upon the agreement that defendants 
were not to be liable for the dangers of the river and fire. 

1. The first error complained of by plaintiffs in error, the de- 
fendants in the Court below is, that the Court allowed William 
Belisle, the overseer of Mrs. Boykin, to testify that the captain 
of the boat handed him a “bill of lading” for one hundred and 
thirty-four bales of cotton, thus characterizing the nature or 
legal effect of the paper, which must speak for itself. The 
receipt given to Belisle by Charles Cruchton, the clerk of the 
boat, was as follows: 
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“STEAMER FRANKLIN. 
“Received, at Mrs. Boykin’s landing, one hundred and thirty- 
four bales of cotton, Order from W. H. Harper, Columbus, 
says one hundred bales, but we concluded, as you had one hun- 
dred and thirty-four bales on the bank, that you wanted it all to 
go. The above is consigned to Messrs. Harper & Holmes, 
Apalachicola, STEAMER FRANKLIN, 
“ December 26th, 1853. per Charles Cruchton, clerk.” 


No doubt it would have been more correct for the witness to 
prove the paper, and then to have read it to the jury, without 
any expression of opinion as to its tenor and effect. But as the 
receipt was read and submitted to the jury, the irregularity was 
cured, 

2. The second point we shall consider is, did the Court err in 
charging the jury that the mere silence of Mrs. Boykin, when 
the overseer handed her the paper left by the boat, she making 
no objections at the time, was no evidence of ratification of the 
taking one hundred and thirty-four bales of cotton by the boat. 
We think the specific objection is not well taken. Belisle, the 
agent and overseer of Mrs. Boykin, was not the person to whom 
her dissent should have been signified. If the boat had a place 
of doing business at Columbus, or elsewhere, of which there was 
no proof, it might be another question. 

3. Again, error is charged in this, to-wit: that the Court ad- 
mitted the books of Hall & Moses, which contained receipts 
by the boat for sundry articles shipped by the river, on which 
there was no exemption of the kind contended for, Mr. Moses 
stating expressly that these receipts were not intended to be bills 
of lading, but were memoranda taken from the boat by the dray- 
men to show that the goods were delivered. We think the tes- 
timony should have been excluded, because it does not serve to 
elucidate the issue before the jury, to-wit: custom or no custom. 

4, Lastly, and mainly, it is complained of as error, that the 
Court charged the jury that if the contract was, that the car- 
riers were to take one hundred bales of cotton only, and were 
not to take more than one hundred bales, and the carriers took 
more than one hundred, they violated the contract, and, there- 
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fore, derived no right, under the contract, to carry any part of 
the cotton, and, consequently, they could not set up the contract 
as a defense to the suit. Reference to the testimony of W. H. 
Harper will show that there was no evidence to warrant this 
charge, and that it is purely hypothetical, and as such, con- 
demned by numerous decisions of this Court: 7 Georgia Re- 
ports, 495; 8 Ibid., 116. We have in the evidence the written 
order, signed by Colonel Harper, under which the cotton was 
received. Colonel Harper was the shipping agent of Mrs. Boy- 
kin, It is in these words: 


“ CoLumBus, December 25th, 1853. 

“ Captain Berry will please call at Mrs. Boykin’s landing, and 
take one hundred bales, with or without mark, and deliver to 
Harper & Holmes, Apalachicola, by whom the freight will be 
paid, ete., and oblige W. H. Harper.” 


It will be seen at a glance that the written authority given to 
the boat is very different from that expressed in the charge, to- 
wit: that the captain was to take one hundred bales, only, and 
not more than one hundred bales. Let this case, on the next 
trial, which we are constrained to award, and which it is hoped 
will be the last, be heard upon the evidence as it is, and in the 
light of the law, as heretofore laid down by this Court, and it 
seems to us there can be no difficulty in arriving at a correct 
result. 

Let the judgment be reversed on the ground that the Court 
below erred in charging the jury, “that if the contract was that 
the carriers were to take one hundred bales of cotton only, and 
were to take no more than one hundred bales, and the carriers 
took more, they violated the contract, and, therefore, derived no 
right, under the contract, to carry any part of the cotton, and, 
consequently, they could not set up the contract as a defense to 
the suit.” 

Judgment reversed. 
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ANDREWS, plaintiff in error, vs. StRONG, defendant in error. 


[1.] A soldier who has been regularly enrolled and mustered into the mili- 
tary service of the Confederate States, and who, pending such service, is 
“elected, commissioned and qualified a Justice of the Peace in this State, 
is entitled to be discharged from such military service. 

[2.] The right of Congress to exercise its various grants of power, in the 
imposition of duties on a citizen of a State, and its exaction of his ser- 
vices, whenever it conflicts with the right of the State or the people, to 
use or employ the person or services of the citizen, to administer, exe- 
cute, or fill any office in either of the departments of the State, according 
to its Constitution and laws, must yield to the rights of the State as para- 


mount. 
Habeas corpus, decided by Judge BensAMIN H. BicHam, at 
Chambers, in 1864. 


There is but one question in this case, and it grows out of the 
following statement of facts: Strong, a citizen of Oglethorpe 
county, was enrolled as a conscript under the laws of the Con- 
federate States and the rules and regulations prescribed by the 
Secretary of War. After his enrollment he was duly elected a 
Justice of the Peace of the two hundred and thirty-eighth dis- 
trict, Georgia Militia, of said county of Oglethorpe, and com- 
missioned and qualified as such according to law. Notwith- 
standing this election, commission and qualification, he was 
ordered to report for duty as a conscript, and did so, but claimed 
that his qualification as Justice of the Peace entitled him to a 
discharge. Major Andrews, the enrolling officer, denied his 
right to be discharged, and held him for military service. Strong 
then applied for and obtained a habeas corpus from Judge Big- 
ham, and upon hearing the petition and answer, the presiding 
Judge discharged the petitioner, 

Major Andrews complains of that decision as error. 


scccceeee seveeey for plaintiff in error. 
secsesees seeeeey for defendant in error, 
By the Court—Lyon, J., delivering the opinion. 


Judge Bigham, in his very able and comprehensive decision, 
pronounced on the hearing of this application, puts the right of 
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the applicant to a discharge from the custody of the enrolling 
officer on two grounds: Ist. That at the time of the election 
and qualification of the applicant, as Justice of the Peace for 
the two hundred and thirty-eighth district, Georgia Militia, he 
was not a soldier in the army of the Confederate States, subject 
to the rules and articles of war. 2d. That conceding that he 
had been regularly mustered into the service as a soldier, his 
subsequent election and qualification as a Justice of the Peace | 
entitled him toa discharge from the service. The decision 
rested mainly on the latter ground. 

I shall consider both the grounds, and will endeavor to show 
that the Court below was right on each, though the decision of 
the Court is put on the last ground. In making up the judg- 
ment of the Court, either from the neglect of counsel or from 
our own oversight, a very important clause of the Conscript 
Act bearing on the first ground, was entirely overlooked. Had 
our attention been called to that clause, our judgment might 
have rested solely on the first, for we were disposed to postpone 
a decision of the question made by the last ground, if we could, 
as we were not able to agree upon it. What I shall, therefore, 
say upon the first point must be understood as my own opinion 
and not that of the Court. Strong, the applicant, being thirty- 
seven years old, was made subject to conscription by the amended 
Conseript Act of 27th September, 1862, but was exempted by 
the Exemption Act of 11th October, 1862, on the ground that 
he was the owner of a plantation on which he had twenty ne- 
groes over sixteen years old, and on which there was no white 
male adult not liable to military duty. This part of said Act 
being repealed by an “ Act of Congress, approved May Ist, 1863, 
he again became subject, and on the 29th September, 1863, ap- 
plied to the president for a special exemption by reason of his 
being overseer of ten negroes over sixteen years old. Instead 
of granting the exemption he was enrolled under the require- 
ments of the War Departments in such cases; that is, on that 
day his name was entered on the enrollment books at Camp 
Randolph, as a conscript, and then he was detailed as overseer 
for himself until further orders, About the 18th December, 
1863, Strong’s detail having been revoked, he was ordered to 
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report to the camp of instruction. This order, as it appears, he 
promptly obeyed. But in the interval between the detail and 
the orders to him to report to Camp Randolph, he was elected, 
commissioned and qualified as a Justice of the Peace. It is 
admitted that if this election and qualification had preceded the 
enrollment, that the applicant could not have been put in the 
service, that he would have been exempt. But it is claimed, 
upon the part of the enrolling officer, that the enrollment placed 
Strong in the service, and that he was, as such, a soldier of the 
army, after the enrollment and during his absence under the 
detail, allowed him, after he had been mustered into the service, 
and assigned to duty in the field, and that this was the effect of 
enrollment. I do not think so. On the contrary, I think that 
this effect is negatived by the terms of the Act requiring the 
enrollment. That Act declares, section 2, that “such compa- 
nies, squadrons, battalions, or regiments, organized or in pro- 
cess of organization, by authority of the Secretary of War, as 
may be, within thirty days from the passage of this Act, so far 
completed as to have the whole number of men requisite for or- 
ganization actually enrolled, not embracing in said organization 
any person now in service, shall be mustered into the service of 
the Confederate States.” This section implies very plainly that 
enrollment is one thing, and putting in the service another. 
But, further, the third section authorizes the president, for the 
enrollment of persons comprehended within the provisions of 
that Act, who were not already in the service, to employ Con- 
federate officers, charged with the duty of making such enroll- 
ment in accordance with rules and regulations to be prescribed 
by him, The fourth section declares that persons enrolled shall 
be assigned by the Secretary of War, ete.; and one of the pro- 
visoes of the sixth section declares, “that the persons compre-— 
hended within the provisions of this Act shall not be subject to the 
rules and articles of war until mustered into the actual service of 
the Confederate States ; except that said persons, when enrolled 
and liable to duty, if they shall wilfully refuse to obey said 
call, (one provided for in a previous clause in the section,) each 
of them shall be held to be a deserter, and punished as such 
under said articles.” This is the clause of the Act to which 
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vur attention was not called or directed while we had the ques- 
tion under advisement. 

Now, although this proviso is in a section that makes pro- 
vision for the excess of conscripts remaining in any of the 
States, after the various regiments, etc., have been filled up to 
their maximum number, declaring that such excess shall be 
held as a reserve to remain at home, and not to receive pay 
during that time, and to be called out by the president, ete. 
Yet, this particular proviso applies, by express terms, to all 
the “‘ persons comprehended in this Act,” and in it we have 
the legislative interpretation of the term enrollment, and its 
effect upon the person enrolled. He is not in the service, not a 
soldier subject to the rules and articles of war, not entitled to 
pay until assigned and mustered into service. The enrollment 
is but one step; it subjects the person to the call, and if he fails 
to obey he shall be held a deserter, and punished as one; but 
by this Act itself, if the person enrolled refuses to obey the call, 
he cannot be treated as a deserter, if he is not then, (the time 
of the call upon him,) although enrolled, “liable” to the duty 
imposed by the Act. If he is then an exempt, and claims it, he 
is entitled to it. 

In this case, Strong, the enrolled man, obeyed the call, as he 
felt it his duty to do under the detail and his obligation, but 
before assigned and mustered into service, he claimed his ex- 
emption. ‘The only claim the government had upon him, by 
the Act or detail, was his appearance. This he made, and if he 
was not then liable, if he was at that time in a position which, 
by an Act of Congress, or otherwise, exempted him from the 
service, as he most clearly was, the enrolling officer had not the 
power or right, under this Act, to detain him, and he should 
have been discharged. But this, as I have before stated, is but 
my own opinion. ; 

2. The ground of exemption here claimed is that the appli- 
cant is a Justice of the Peace for the State of Georgia, duly 
elected, commissioned and qualified. The enrolling officer in- 
sists that the Act of enrollment and revoking the detail puts 
the applicant into the service, and that his subsequent election 
and qualification, although if he had been in that position be- 

VoL. xxxill. (A) 12, 
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fore enrollment he would have been exempted, could not then 
take him out of the service ; that the duty of a soldier was upon 
him; that the rights of the Confederate government had at- 
tached to him and his services, and these could not be thrown 
off or divested by any act of his or others, except with its con- 
sent, until the duty imposed upon him, and the claims of the 
government were discharged, ete. This brings up a very im- 
portant question—conceding that I am wrong and that counsel 
is right as to the first point—and that is, whether the right of 
the State and the people thereof, to its complete organization, 
and its several departments, executive, legislative and judicial, 
and its easy, uninterrupted and continuous system of preserving, 
perpetuating and supplying these several departments with the 
officers necessary to their administration, intact, is paramount or 
subordinate to the exercise by Congress of a constitutional grant 
of power, or of a right acquired thereby? We hold that the 
right of Congress to exercise its various grants of power in the 
imposition of a duty on a citizen of a State, and its exaction of 
his services, although already attached, whenever it conflicts 
with the right of the State or the people to use or employ the 
person or services of the citizen, to administer, execute or fill 
any office in either of the departments of State according to its 
Constitution and laws must yield to the right of the State, and 
of the citizen as to a paramount one. The several departments 
and the mode of selecting and supplying the material of which 
they are composed, and the agents who administer them accord- 
ing to the Constitution and laws of the State, give to it, the 
State, its republican form of government. The right of the 
people to elect officers necessary to fill the various offices of the 
several departments of the government—the right of the citi- 
zens to hold, use and occupy these offices when elected or selec- 
ted for that purpose—and the right of the State to the free and 
untrammeled exercise by her citizens of these powers, to pre- 
serve and continue her organization, and the administration of 
her laws is inherent in one and the other as a republican gov- 
ernment and the citizens thereof. To abridge this right in the 


citizen or the State is, to that extent, destructive to the republi- 


can form of government. The Constitution of the Confederate 
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States, in the 4th paragraph of the 3d section and 4th Article, 
declares that, “the Confederate States shall guaranty to every 
State that now is or hereafter may become a member of this 
Confederacy, a republican form of government.” All powers, 
therefore, granted to Congress, must be held and exercised by 
it in subordination to this obligation, and an act or exercise of . 
a power detrimental to these rights, or having a tendency there- 
to, must be regarded as a mere nullity, and so held, else Con- 
gress would or might thereby avoid a constitutional obligation, 
and subvert the State government itself. Thus the people of 
the two hundred and thirty-eighth district Georgia Militia, in 
the county of Oglethorpe, had the constitutional right to select 
by election any citizen of that district, whether in the service 
or out of it, and who would consent to hold it, to fill the office 
of Justice of the Peace of that district, then vacant. In the 
exercise of that right they selected the applicant, Strong, who, 
in the exercise of his right so to do, consents to accept, and the 
State clothes him with authority by commission to hold and ex- 
ercise the duties of that office, and to be entitled to all its priv- 
ileges and immunities. If the Confederate States, by reason of 
its claim to his services as a soldier, has the power to hold him 
in custody, so that he cannot discharge the duties of the office, 
the right of the people to make this selection, and of the citi- 
zen to hold the office, and of the State to have the office filled, 
and its duties performed are all defeated. If the power can 
be exercised in this case, it can be as to every office in any one 
of the departments of the government of the State. This is 
not at all impossible, for since Congress has employed the Con- 
stitutional grant of power to raise armies, by conscribing all 
the arms-bearing population of the several States, all, or nearly 
all of the civil offices in the State have become vacant by the 
expiration of the terms for which they were by law held, and 
it was necessary for all of them to be filled by election, or the 
constitutional mode of appointment. It was legitimate for each 
of the offices to be filled by an election or selection of those who 
were in the army, nor was it beyond the range of probability 
that this should have happened. Had it done so, and Congress 
had insisted upon the same power and right as in this case, the 
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government would have ceased to exist for the want of persons 
to administer it. I do not mean to say that Congress had ex- 
hibited any desire to make any encroachment of this kind, for 
it has provided by law as to nearly all the offices—the office of 
Justice of the Peace, for some reason, was omitted—that when 
‘a soldier or person in the army is selected to fill them that he 
shall be discharged from the service. The right is too impor- 
tant an one to be left to the mere grace or statutory provision 
of Congress. It does not depend upon the will of Congress, 
but is guarded by a constitutional guaranty, that must prevail 
over all its power. 
Let the judgment be affirmed. 


Mr. Justice JENKINS dissented from the judgment of the ma- 
jority of the Court in this case, but furnished no dissenting opin- 


ion. 





EvesirF T. Barrvert, plaintiff in error, vs. GEorcE T. 
Bart Lett e¢ al., defendants in error, 


By the third clause of his will, testator bequeathed certain property to his 
wife during her life or widowhood, and directed that upon her death or 
marriage the property should be equally divided, share and share alike, 
between his five sons, who are specifically named, and if either of said 
five sons should die without leaving issue at the time of his death, or born 
within nine months thereafter, then his said share in remainder is to be 
equally divided among the survivors, share and share alike. 

By the twelfth clause, he gave the entire residuum of his estate to be equally 
divided between his said five sons, share and share alike, and if either of 
them should die without leaving issue living at the time of his death, then 
his share to go to his surviving brothers and the child or children of such of 
them as may be dead—the division to be made when the youngest of the 
five sons should arrive at twenty-one years of age, or at his death, should 
he die during his minority. 

After the death of testator’s wife, and after the youngest son had attained 
his majority, the property bequeathed by these two clauses of the will was 
divided between the five sons. Subsequently, one of the sons died, leav- 
ing no children surviving him, but leaving a widow: 

Held, That the son so dying, who, in his lifetime, received his share upon 
a division of the property, had an absolute estate in the share received by 
him, and that the same descended to his heirs-at-law, and did not go over 


to his surviving brothers. 
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Bill for account and relief, in Sumter Superior Court, and 
decision on demurrer, made by Judge ALEXANDER A. ALLEN, 
at April Term, 1861. 


The interesting questions decided in this case spring out of 
the following state of facts, to-wit: On the 15th of August, 
1846, Abner Bartlett, then a citizen of Jasper county, made and 
published his will in due form, and died, leaving the same in 
full force, and the will was proved and recorded in said county 
of Jasper, according to law. The following is a copy of the will: 


“GEORGIA—JAsper County. 


“Tn the name of God, amen. I, Abner Bartlett, of the said 
county and State, being of sound and disposing memory, but in 
feeble health, and fully aware of the uncertainty of life and the 
certainty of death, do make, publish, and declare the following 
as my last will and testament, hereby revoking all former wills 
and codicils by me heretofore made, that is to say: 

“ Téem 1st. I give my soul to God, and my body to the earth, 
desiring a becoming burial. 

“ Ttem 2d. I will that all my just debts be paid, and my 
funeral expenses. 

“ Item 3d. I give and bequeath to my beloved wife, Mary 
Bartlett, the plantation where I now live, with all and singular 
the appurtenances thereunto belonging, together with all the 
household and kitchen furniture, and plantation utensils, all 
the stock of hogs and cattle, and five of my best horses or mules, 
to be selected by my said wife; all the provisions, four-wheel 
carriage and harness, and the following negro slaves, to-wit : 
Dick, Permela, Peter, Clara, Becky, and Allen; and my will 
and desire is, that the whole of the legacy of my said wife, 
hereinbefore stated, shall vest in her immediately upon my 
death, under the following limitations and conditions: that she 
be entitled to the usufructuary interest in the same during her 
natural life only; or if she should marry, during her widow- 
hood only ; and upon her death or intermarriage, to be disposed _ 
of as follows, viz: to be equally divided between my sons, 
James C., William A., George T., and Thomas A. Bartlett, 
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share and share alike, and if either of my said sons should die 
without leaving issue at the time of his death, or born within 
nine months thereafter, then his said share in remainder is to 
be equally divided among the survivors, share and share alike. 

“ Item 4th. I give and bequeath to my grand-son, Milledge 
B. Roby, $2,500 00, to become due and payable at the general 
division of my estate, the said sum of money to be kept by my 
executor, at legal interest, until he shall arrive at the age of 
twenty-one years, and then to be paid over to him, principal 
and interest; and should my grand-son die without issue living 
at the time of his death, or before he shall attain the age of 
twenty-one years, his said legacy above bequeathed, shall re- 
main and go to my five sons before mentioned, or the survivors 
of them, to be divided equally among all of them living at that 
time, and the children of such of them as may have died before 
the said Milledge B. Roby. I do also give and bequeath to my 
grand-son, a negro boy, slave, named Amos, to remain in the 
possession of my wife during the minority of the said Milledge 
B. Roby, and in the event of his dying before the age of twenty- 
one years, or without leaving issue at the time of his death, 
then the said negro boy to vest, in remainder, in precisely the 
same manner, and the same persons as the said money legacy to 
the said Milledge Bartlett Roby will vest. 

“ Item 5th. I give and bequeath to my son, James C. Bartlett, 
for the sole and separate use of my daughter, Sarah A. Dickin- 
son, a negro girl, slave, named Sopha, and her increase, to be 
held entirely independent and separate from her said husband 
in all respects, and in nowise subject to his debts and contracts 
during the lifetime of my daughter; and should she die with- 
out leaving issue at the time of her death, then this said negro 
girl, slave, and her increase, to vest, in remainder, in my said 
five sons, in the same manner before mentioned in previous 
items 3d and 4th. I also direct that the sum of $2,000 00 be 
paid by my executors to my son, James C, Bartlett, as trustee 
of my said daughter, Sarah A., by him to be kept at interest, 
and the interest only to be paid annually by him to my said 
daughter, Sarah A., during her natural life, and at her death to 
go in remainder, in precisely the same manner, and to the same 
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persons, as the said negro girl, Sopha, may go, according to the 
circumstances as they may exist at the time of her death, dying 
without issue living at the time of her death. 

“ Item 6th. I give and bequeath to my son, George T. Bart- 
lett, in trust for my daughter, Elizabeth T. White, wife of Wil- 
liam H. White, perfectly free and independent of the control, 
contracts or debts of said William H. White, the following ne- 
gro slaves, to-wit: Edward, Mary, and her three children, Fran- 
ces, Reuben, and Edward, and their increase, Polly, Harriet, 
and Betty, and their increase. This property to remain in trust 
as the above, during the natural life of said Elizabeth T., and 
at her death to vest in such issue as she may have then living, 
but failing to leave issue then living, then the remainder to vest 
in fee in my said five sons, in the same manner as the foregoing 
remainders are directed to vest in them. 

“ Item 7th. I give and bequeath to my son, James C. Bartlettt, 
in fee, the following negro slaves, to-wit: Alfred, Buck, Mar- 
tha and her child, and little Martha, and their increase. 

“ Ttem 8th. I give and bequeath to my son, William A. Bart- 
lett, in fee, the following negro slaves and their increase, to-wit: 
Henry, William, Clarey and her child Elizabeth. 

“ Ttem 9th. I give and bequeath to my son, John E. Bartlett, 
the following negro slaves and their increase, in fee, Ben, Al- 
fred, Harry and Eliza. 

- “ Item 10th. I give and bequeath to my son, George T. Bart- 
lett, in fee, the following negro slaves, to-wit: Reuben, Luke, 
Lucy and Jenny, and all their future increase. 

“ Ttem 11th. I give and bequeath to my son, Thomas T. Bart- 
lett, to be expended in completing his education, $1,000 00, to 
be paid to him as his necessities may require, and when he ar- 
rives at the age of twenty-one years, he is to be allowed to se- 
lect four negroes to be appraised, to make him equal in that to 
his four brothers. 

“ Ttem 12th. I will that the entire residue of my estate, after 
taking out the specific legacies herein mentioned be equally di- 
vided among my said five sons hereinbefore mentioned, share 
and share alike, and if either of them should die without leav- 
ing issue living at the time of his death, then his share to go to 
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his surviving brothers, and the child or children of such of 
them as may be dead; the division to be made when Thomas 
T. Bartlett arrives at the age of twenty-one years, or at his 
death, if he should die during his minority. In making the 
division, my son, John E. Bartlett, is to be charged $1,230 00, 
and my son, George T. Bartlett, is to be charged $300 00, ex- 
pended for them in obtaining their respective educations, 

“ Item 13th. After paying the money legacies required to be 
paid before the general division, I direct that my executor lay 
out $6,000 00 in negro property, to be placed on my plantation 
on Murder creek, or in Baker county, or either of them, and 
out of the proceeds of said plantations I direct that my said execu- 
tor have constructed a perfect levee for my lowlands on Mur- 
der creek, so as to protect them from freshets. A majority of 
my said five sons may direct in the division of real estate, the 
division of it, either to sell it at private or public sale, or to 
partition it out. My executors may rent out such of my Mur- 
der creek plantation as they may deem proper before the divis- 
ion. The residue of the plantation profits must be kept at in- 
terest until the division takes place. 

“Item 14th. I appoint my sons, James E. Bartlett, William 
A. Bartlett, John E. Bartlett and George T. Bartlett, my exec- 
utors, to carry this will into effect.” 


On the 6th day of January, 1852, the property mentioned in 
the 12th item of the will was divided according to the direc- 
tions of the testator, and in that division William A. Bartlett 
received as his share thereof, the following negro property, to- 
wit: Anthony, Jenny, Isaac, Page, Jesse, Lewis, Prim and 
Mills, worth, in the aggregate, $5,000 00, or other like large 
sum. He also received in said division the sum of $13,723 68 
in money. 

On the 23d of November, 1852, the property bequeathed to 
testator’s wife, in and by the 3d item of the will, was also divi- 
ded according to the directions of the testator, and in that di- 
vision William A. Bartlett received as his share the following 
negroes, to-wit: Becky; Permelia, and Matilda, worth, in the 
ageregate, the sum of $1,500 00, and he also received in said 
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last division the sum of $1,000 00. Shortly after the division, 
the said William A. Bartlett sold Becky, Permelia and Matilda 
for $1,125 00, and the negroes were scattered and gone, so that 
none of the parties knew where to find them. 

William A. Bartlett married, and, in the year 1859, departed 
this life without leaving any child or children living at his 
death, there never having been born unto him any child during 
his life or after his death. He died intestate in Sumter county, 
and his wife, Mrs. Elesiff T. Bartlett, administered on his es- 
tate, and reduced it all to possession, including the money and 
property which he received at the two divisions aforesaid, and 
the money for which he sold the three negroes as aforesaid, and 
the proceeds of the sale of portions of the other property re- 
ceived by him. ‘ 

On the 5th of March, 1861, John E. Bartlett, Thomas J. 
Bartlett, George T. Bartlett and Lucy M. Bartlett, the only 
child of James T. Bartlett, deceased, filed a bill in Sumter Su- 
perior Court against Mrs. Elesiff ‘T. Bartlett, alleging the facts 
hereinbefore stated, and claiming that as William A. Bartlett 
died without leaving issue living at the time of his death, and 
without having issue born within nine months after his death, 
the complainants, as his surviving brothers, and the child of 
one of his deceased brothers, were entitled as remaindermen un- 
der the will to the property received by the said William A. 
Bartlett in the divisions before stated, or the proceeds thereof if 
sold. 

The bill prayed a discovery as to the facts charged, and for 
account. Mrs. Elesiff T. Bartlett met the bill by a demurrer 
thereto, for want of equity. The demurrer was heard at April 
term, 1861, and after argument had thereon the presiding 
Judge overruled the demurrer and ordered the defendant to an- 
swer the bill at the succeeding term of the Court. 

This decision is complained of as error, and its reversal asked 
before this Court. 


H. K. McCay; W. A. Hawkxrys, for plaintiff in error. 


Vason, Davis & Company, for defendants in error. 
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By the Cowt—Jenx1ys, J., delivering the opinion. 


By the third clause of his will, testator gives certain property 
to his wife during her life or widowhood; and, upon her death 
or intermarriage, to be “equally divided, share and share alike, 
between his five sons, who are specifically named ; and if either 
of his said sons should die without leaving issue at the time of 
his death, or born within nine months thereafter, then his said 
share, in remainder, is to be equally divided among the survi- 
vors, share and share alike.” 

By the twelfth clause, he gives the entire residuum of his 
estate to “be equally divided between his said five sons, share 
and share alike, and if either of them should die without leav- 
. ing issue living at the time of his death, then his share to go 
to his surviving brothers, and the child or children of such of 
them as may be dead—the division to be made when Thomas 
J. Bartlett (who was the youngest) arrives at the age of twenty- 
one years, or at his death, if he should die during his minority.” 

The question arising in the case is, whether William A. Bart- 
lett, one of the five sons who survived his mother, and was liv- 
ing when the residuum was divided, under the twelfth clause, 
and having received his distributive share under each of the 
two clauses, died, leaving no children surviving, but a widow, 
had an absolute estate in the property, which descended to his 
heir-at-law, or whether, on his death, under the circumstances 
stated, the limitation over took effect in favor of his surviving 
brothers. 

In the mind of the testator did the dying “ without having 
child or children surviving,” upon the happening of which the 
share of any son so dying is limited over to his surviving broth- 
ers, relate to any definite contingency ; or did he intend the 
limitation over to take effect upon the death of either, dying 
childless, at any time. 

If the former, and if he survived the contingency contem- 
plated, William A. Bartlett had, at the time of his death, an 
estate of inheritance absolute; if the latter, he had either a life 
estate, with contingent remainder, to his surviving brothers, or 
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an estate of inheritance, defeasible upon his dying childless, 
with limitation over to the same persons. 

1. It is exceedingly difficult, if not impossible, to lay down 
any general rule which shall govern cases of this character, 
further than this, that Courts shall diligently search for testa- 
mentary intention, as well in the context as in the particular 
clause of a will to be construed. 

It is observable, however, in the examination of cases re- 
ported, that Courts in England as well as in America, are 
averse to the adoption of a construction which postpones indefi- 
nitely the absolute vesting of estates. In Home vs. Pillans, 
8th Con. English Chancery, 434, Lord Brougham, reversing the 
decree of the Master of the Rolls, spoke of the inconvenience of 
holding the absolute vesting to be suspended during the life of 
the legatee, “ which was a constructfon the Court could never 
adopt but from necessity.” 

Mr. Jarman, in discussing the question, “to what period, 
words referring to death, coupled with a contingency, relate,” 
after considering cases in which “the gift to the person on 
whose death, under the circumstances described, the subsequent 
gift was to arise, was immediate,” adds, ‘but where the two 
concurrent or alternative gifts are preceded by a life, or other 
partial interest, or the enjoyment under t hem is otherwise post- 
poned, the way is open to a different construction, namely, that 
of applying the words in question to the event of death occur- 
ring before the period of possession or distribution.” In con- 
struing the 3d clause of Bartlett’s will, we recognize the crea- 
tion of a precedent life estate in the wife ; and in construing the 
12th clause we encounter a postponement of the enjoyment of 
the gift to the arrival of full age of the youngest son. Then, 
if Mr. Jarman’s rule be correct, the words in the third clause, 
“should die without leaving issue at the time of his death, or 
born within nine months thereafter,” must be regarded as ap- 
plying to the time when the life estate terminated ; and the same 
words in the 12th clause, as referring to the division ordered to 
be made when the youngest son should attain the age of twen- 
ty-one years. The result would be, that each of the sons sur- 
viving the widow, and receiving a distributive share of the 
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property in which she had a life estate, took an absolute estate 
in it; and each being in life when the youngest son, (Thomas 
J.) became twenty-one years of age, and receiving a distributive 
share of the residuum, took an absolute estate in it. 

In Yates, administrator, vs. Mitchell e¢ al., 1 Rich. Eq., 265, 
the Court of Appeal of South Carolina certainly did not follow 
the rule suggested by Mr. Jarman. There, there was a life es- 
tate to the wife, with remainder to the children, with this clause 
added: “ And should any of my said children die without leav- 
ing issue living at the time of his or her death, then the share 
or shares of such child or children, so dying as aforesaid, 
shall go to the survivor or survivors of my said children,” ete. 
It was “held that the limitation to the survivor or surviv- 
ors was not confined to the life of the wife, and that the share 
of ason who survived he¢, and then died without issue, went 
over to the surviving children of testator.” 

We note, however, that in the case of Dehay and wife ef al. 
vs. Porcher, Ibid., decided at the same term, where there was a 
life estate to the wife, with remainder to two daughters, and to 
their issue, to be equally divided between them; and in a sub- 
sequent clause it was provided: “in case of the death of either 
of my daughter without lawful issue, living at her death, I 
then give the whole of my estate, as subject to division among 
them, to my surviving daughter,” it was held that “tie con- 
tingency on which the property was to vest in the issue, as pur- 
chasers, or go over to the survivor, was determined by the de- 
termination of the life estate, and that each daughter, having at 
least a fee conditional, and having issue, could alienate the plan- 
tation.” 

Of course we do not mean to imply that there is any incon- 
sistency in these rulings, but, as will presently appear, the lat- 
ter, if followed, would effect the same result under the third clause 
of Bartlett’s will as would ensue from the application of Mr. 
Jarman’s rule, though for a different reason. In that third 
clause the qualifying words are, “and if either of my said sons 
should die without leaving issue at the time of his death, or 
within nine months thereafter, then his said share, in remainder, 
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is to be equally divided among the survivors, share and share 
alike,” ete. 

In Dehay vs. Porcher, the Court held that the words, “ as 
subject to division among them,” took the case out of the rule in 
Yates vs. Mitchell. Chancellor Harper, remarking upon them, 
says: ‘This, of course, can relate to no period beyond the moth- 
er’s death, when the property, being divided as directed, could 
no longer remain subject to division.” So we think the words 
occurring in Bartlett’s will, “ his said share, in remainder, is to 
be equally divided, share and share alike, among the survivors,” 
can relate to no period beyond the mother’s death, since that 
event necessarily converted the estate in remainder into an estate 
in possession. Upon her death, in obedience to the will, the 
property in which she had a life estate was divided among the 
sons. William A. Bartlett took possession of his share, and 
there was no after moment of time in which he could be said 
to have a “share in remainder.” These words, therefore, as 
effectually exclude the idea of a “dying without leaving child 
or children, at any time,” as do the words, “as subject to di- 
vision.” 

The case of Horne vs. Pillans, before referred to, carefully 
reviews the authorities on this subject, and it will be found that 
the rule adopted by Mr. Jarman is in full accord with the con- 
clusion reached by the Lord Chancellor in that case, 

2. But in the case we are considering, the will itself fur- 
nishes a rule of construction. We have already quoted the 
third clause, which is one of those to be construed. By the 
fourth item, the testator gives to a grand-son, M. R., a legacy, 
to be paid over to him when he shall attain to the age of twen- 
ty-one, and then follow these words: “ And should my grand- 
son die without issue at the time of his death, or before he shall 
attain the age of twenty-one years, his said legacy above be- 
queathed shall remain and go to my five sons before mentioned, 
or the survivors of them, to be divided equally among all of 
them living at that time, and the children of such of them as 
may have died before the said M. R.” There can be no question 
in this clause as to the event to which survivorship among the 
five sons relates, viz: to the death of the life-tenant ; and it is 











182 SUPREME COURT OF GEORGIA. 


Bartlett vs. Bartlett e¢ al. 








no less certain that those of the five who survive him take an 
absolute estate, each, in his share of the remainder. 

By the fifth item, the testator bequeaths certain property in 
trust for his daughter, 8, D. Then come the words, “ And 
should she die without leaving issue at the time of her death, 
then this said negro girl, slave, and her increase, to vest in re- 
mainder in said five sons, in'the same manner before mentioned in 
the previous items, 3d and 4th.” Now, the special character of 
this trust remainder, as whether absolute or with a limitation 
over, on the happening of some future contingency, is not in 
the clause itself; it can only be ascertained by following the 
reference which is to the third and fourth items. But unless 
the remainder in the third and fourth items be the same, the 
reference furnishes no solution. The testator himself requires 
that they be made to agree; in other words, he must be under- 
stood as declaring, in the fifth item, that he meant, by the third 
and fourth items, to create for his five sons precisely the same 
sort of remainders, 

It will be remembered that, upon authority, we made the 
third clause to create just such a remainder as the unmistakable 
language of the fourth item imports. But to those not satisfied 
with that conclusion, (apart from the context,) we now submit 
the question, conceding the third to be of doubtful construction, 
(and certainly nothing more can be claimed against our read- 
ing) since we are required to make the third and fourth agree, 
which shall govern, the doubtful or the certain? But this is 
not all. By the sixth item testator bequeaths in trust for his 
daughter, E. W., certain slaves, with remainder at her death, 
to her surviving issue, if any, and continues, “but, failing to 
leave issue then living, then the remainder to vest, in fee, in 
my said five sons, in the same manner as the foregoing remain- 
ders are directed to vest in them.” The language of the sixth 
item, creating the contingent remainder in the five sons, differs 
from that of the fifth—first, in that it expressly discloses that, 
upon the happening of the contingency, the remainder shall vest 
in fee,” which, of itself, imports absoluteness ; and, secondly, in 
that he superadds that this vesting “in fee,” is “in the same 
manner as the foregoing remainders are directed to vest in them.” 
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It is apparent, from a perusal of this will, that the chief objects 
of the testator’s bounty were these five sons; that he had, in 
relation to them, in his mind, a distinct dispositive scheme, 
however variant the language used in the 3d, 4th, 5th and 6th 
clauses, by which contingent remainders accruing should vest 
absolutely in those of them living at the time of the accrual, 
and the children of those then dead. 

3. The light, then, thrown directly upon the third clause, 
is reflected with great power upon the twelfth. There the de- 
vise to the same five sons is preceded by no life estate or other 
partial interest, but the possession and enjoyment were post- 
poned for a considerable time, viz: until the majority of the 
youngest son, when a distribution was desired to be made. And 
as the death of one or more of the’ five in that interval was 
likely to occur, the testator provided, “if either of them should 
die without leaving issue living at the time of his death, then 
his share to go to his surviving brothers, and the child or chil- 
dren of such of them as may be dead.” If this item were con- 
sidered without reference either to the authorities or the con- 
text, it would, perhaps, bear either of two constructions with- 
out violence to the language used. First, that the dying “ with- 
out leaving issue living at the time of his death,” related to 
the distribution, or, secondly, that it had relation to no particu- 
lar time or event, but whenever occurring would cause the share 
of one so dying to go over. 

We think the weight of authority is in favor of the first, and 
that is certainly most consistent with the manifest general dis- 
positive scheme of the testator, regarding this peculiarly favored 
class of his beneficiaries. The last consideration, we think, is en- 
titled to great respect. We therefore reverse the judgment be- 
low, and order that the demurrer be sustained and the bill dis- 
missed, 
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JOHN FountTAINE, plaintiff in error, vs. Joan A. URQUHART, 
defendant in error. 


[1.] Under the Judiciary Act of 1799, and the amendments thereto, Courts 
of law and Courts of equity have concurrent jurisdiction in the settlement 
of partnership affairs and transactions between copartners, and the com- 
plainant may elect the forum in which his rights are to be litigated. 

[2.] Where one partner assigns his interest in the assets of an unsettled 
partnership to a third person, and draws an order upon his copartner, di- 
recting him to pay over to the assignee all moneys that may be due him 
on final settlement of the partnership affairs, the assignee is entitled to 
all the remedies for procuring a settlement which the drawer would have 
had against the drawee, if there had been no assignment, and he may 
maintain a bill for account against the drawee without making the drawer 


@ party. 


Bill in equity and demurrer thereto, in Muscogee Superior 
Court, tried before Judge EpmunpD H. WorRIL1, at the No- 


vember Term, 1860. 


The facts upon which the decision of the Court in this case 
rests, are as follows: On the 2d day of April, 1836, Alpha K. 
Ayer and John A. Urquhart entered into a written agreement 
of copartnership for the purpose of carrying on the business of 
buying and selling negroes, the business to continue so long as 
the parties should mutually agree. At that time they had on 
hand twenty-nine negroes, and it was stipulated that Urquhart 
should render all the services in his power in procuring funds 
and making the purchases, but that Ayer should take upon 
himself the labor and trouble of carrying the negroes already 
purchased, and such as might be hereafter purchased, to the 
best market that could be found, and sell them upon the best 
terms in his power, and make true return of the sales to the 
said Urquhart. It was also stipulated that each party should 
keep a journal of all expenses incurred and paid, of the negroes 
purchased, from whom, when and at what price, of the negroes 
sold, to whom, when and at what price, which journals they 
should exhibit to each other when required. It was also stipu- 
Jated that neither of the parties, during the continuance of the 
partnership, should enter into any other speculation without the 
assent of the other party. And it was finally agreed that upon 























MACON, MARCH TERM, 1864. 185 


Fountaine vs. Urquhart. 








the close of each trip the expenses and debts of the partnership 
should be first paid, and the net profits should be equally di- 
vided between the parties. By the agreement, the parties bound 
themselves to act in good faith towards each other in all things, 
and to make the business as profitable as possible to both. 

The business continued under the agreement until the 6th of 
March, 1838, when it was dissolved by another written agree- 
ment, by which Ayer transferred to Urquhart all his interest in 
the partnership business and effects, consisting of twenty ne- 
groes remaining on hand, and various judgments, promissory 
notes, and other choses in action, amounting to a large sum of 
money, principal and interest. These partnership effects were 
transferred and turned over by Ayer to Urquhart, upon condi- 
tion that if Urquhart should be able to raise, by the sale of the 
negroes, and collect out of, and upon the judgments and notes, 
more money than should be necessary to pay off and satisfy all 
the debts and dues of every kind outstanding against the firm, 
and the further sum of $12,141 30, and interest on the sum up 
to the time of payment from such period as it may, upon final 
settlement with Ayer, be ascertained to have fallen due, then, 
and in that case, the overplus of said money should be equally 
divided between the said Ayer and Urquhart. On the 1st day 
of October, 1838, Ayer sold and transferred to John Fountaine 
all his interest in the partnership effects and assets, and executed 
and delivered to Fountaine a paper, of which the following is a 
copy, to-wit: 

“GeorGIA, MuscoGEE County. 
“ To John A. Urquhart, Esq.: 

“You will please pay over to John Fountaine, Esq., all the 
funds you have in your hands in which I am interested, and all 
moneys which may be coming or due to me on asettlement with 


you. Columbus, Ist October, 1838. 
“ALPHA K. AYER.” 


On the same day, this order was accepted by Urquhart, in the 


following form : 


“ Accepted, October Ist, 1838. 
“JoHn A. URQUHART.” 


VoL. xxx1i. (A) 13. 
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On the 12th of April, 1847, Ayer and Fountaine filed a bill 
in equity against Urquhart, alleging the foregoing facts, and 
also that he had collected the amounts due on the judgments 
and notes aforesaid, or could have done so by reasonable effort 
and diligence, and that he had sold the said twenty negroes for 
a large sum of money, which was sufficient to pay all the lia- 


’ bilities of the firm and the $12,141 30, with interest, and leave 


a large surplus for division, according to the agreement before 
stated. 

The complainants in the bill prayed for a complete discovery 
as to all matters set forth therein, and that the defendant ac- 
count with them touching the assets of said partnership accord- 
ing to the agreement of dissolution. 

The defendant demurred to the bill for want of equity, and 
because complainants had a complete remedy at law. He also 
answered the bill, exhibiting a full account of receipts and ex- 
penditures touching the partnership. 

Pending the case on the appeal Ayers died, and there being 
no administration on his estate, the complainant, Fountaine, 
amended his bill, alleging that fact, and the further fact that 
his estate was wholly insolvent, and there being no likelihood 
of an administration, he prayed that the defendant be decreed 
to-account to him as the assignee of Ayer’s interest in the part- 
nership. 

The defendant filed a plea to the bill, which it is deemed un- 
necessary to give, and also added to his demurrer the additional 
ground that the complainant, Fountaine, could not proceed with 
his bill toa final decree unless the estate of Ayer was repre- 
sented in the case before the Court. 

After argument had on the demurrer, the presiding Judge 
sustained the same and ordered the bill dismissed for want of 
proper parties, unless, within a given time, limited in the order 
the representatives of Ayer should be made parties to the bill. 

This judgment is the error complained of. 


JAMES JOHNSON; M. LL. Patterson, for plaintiff in error. 


WiLtiaAM DouGHERTY, contra. 
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By the Court.—JENKINS, J., delivering the opinion. 


The plea in this case, which, by consent, had been consolida- 
ted with the demurrer, was abandoned in the argument, having 
been found to rest upon a mistake. The demurrer was urged 
upon two grounds: Ist. That the complainant had an ample 
remedy at law. 2d. That the proper parties were not before 
the Court. 

1. By the 53d section of the Judiciary Act of 1799, the Su- 
perior Courts of the several counties were authorized to “ exer- 
cise the powers of a Court of equity in all cases where a com- 
mon law remedy is not adequate to compel parties in any cause 
to discover, on oath, all requisite points necessary to the inves- 
tigation of truth and justice, to discover transactions between 
copartners,” etc. Since the passage of that Act the prevailing 
practice in Georgia has been to apply to the chancery jurisdic- 
tion of the Superior Court for the settlement of partnership af- 
fairs, and we are not aware that the jurisdiction has been seri- 
ously questioned. Indeed, the complaint has been that those 
Courts have erred in referring exclusively to that chancery ju- 
risdiction the cases enumerated in that 53d section. In 1820, 
the Legislature passed an Act declaratory of the true intent and 
meaning of said section: Cobb’s Digest, 453. In the preamble, 
after reciting that section, it is stated as a grievance that “the 
equity side of the Court has drawn to itself exelusively all 
cognizance of the causes in said section enumerated, for reme- 
dy whereof it is enacted, ‘that whenever, in any of the cases 
enumerated in the before recited section, a plaintiff or complain- 
ant shall conceive that he can establish his claim without resort- 
ing to the conscience of the defendant, it shall be lawful to in- 
stitute his suit on the common law side of the Court,’” ete. This 
Act is construed to give concurrent jurisdiction to the law and 
equity branches of that Court, and to give the party plaintiff 
his election between them. But it is said that the plaintiff in 
error, and the defendant in the present state of the case, were 
not copartners, and that the former must seek his remedy by ac- 
tion at law, upon the order drawn in his favor by the deceased 
partner, upon the survivor, and by him accepted. This order 





ee 


i a 





188 SUPREME COURT OF GEORGIA. 


Fountaine vs. Urquhart. 








has been styled a commercial paper, a mere bill of exchange. 
We do not so regard it. It comes under no authoritative defi- 
nition of such a paper with which we are acquainted. Mr. 
Justice Blackstone defines a bill of exchange to be “an open 
letter of request from one man to another to pay a sum (of 
money) named therein, to a third person on his account.” 

Chancellor Kent adopts the following: “ A bill of exchange 
is a written order or request by one person to another for the 
payment of money, absolutely, and at all events.” 

Judge Story criticises these definitions as accurate, so far as 
they go, but omitting a peculiar modern characteristic of the 
instrument—its negotiability. Mr. Kent supplies this defect. 
He defines it to be ‘an open letter of request, addressed by one 
person to a second, requesting him to pay a sum of money to a 
third, or to any other to whom that third person shall order it 
to be paid, or it may be payable to bearer.” 

Judge Story says, in his Treatise on Bills, section 13, “ the 
general theory upon which bills of exchange rest, is that the 
drawer has funds in the hands of the drawee; that he sells, or 
assigns to the payee, for a valuable consideration, such part 
thereof as amounts to the sum payable in the bills,” ete. 

The order of Ayer upon Urquhart, in favor of Fountaine, 
contains this request only: “You will please pay over to John 
Fountaine, Esq., all the funds you have in your hands, in which 
I am interested, which may be coming or due to me, on a set- 
tlement with you.” 

Now, according to all the definitions above given (except that 
of Chancellor Kent) the order, or request, must be for a sum 
certain. Even he, on the next page, includes this idea. His 
language is: “ A bill, or note, is not confined to any set form 
of words. A promise to deliver, or to be accountable for so 
much money, is a good note, or bill,” ete. All the definitions 
imply that it must be an absolute, unconditional order. It was 
introduced into commercial transactions upon the idea that the 
drawer claimed to have in the hands of the drawee a sum cer- 
tain, which he was willing, for some agreed value, to transfer to 
the payee, who believed it his interest to pay that value for it. 
It was afterwards improved and made an available commercial 
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security, by adding after the name of the payee, the words “or 
order,” or else, “or bearer,” thus imparting to it a negotiable 
quality. 

Without the designation of a sum certain, without the-char- 
acteristic, upon its face, of absoluteness, it cannot subserve the 
purposes of commerce ; it is no bill of exchange. If it be for 
an uncertain amount, to be ascertained by settlement of accounts 
between drawer and drawee, it is an assignment of an equitable 
interest; it is but of a speculative nature. 

Regarding it as an assignment by one partner, of his interest 
in the partnership ventures, now closed, remaining in the hands 
of the other, we consider the assignee entitled to all the reme- 
dies for procuring a settlement which the drawer would have 
had against the drawee. The bill was, therefore, not demurra- 
ble for lack of jurisdiction in the selected forum. 

The other ground of demurrer refers to the want of proper 
parties. As the bill was originally framed, Ayer, the former 
partner of Urquhart, and the assignor of Fountaine, was a com- 
plainant. He died, pendente lite, and no administration was 
taken on his estate. Fountaine, proposing to proceed in the 
cause alone, was then met by the demurrer for want of parties, 
The question whether the assignee of an equitable interest can 
prosecute a suit in chancery for its recovery, in his own name, 
alone, has been much mooted. 

In Messenger vs. Hammond, in England, 1839, (1 English 
Jurist, for 1839, 98,) the Vice Chancellor held that this could 
not be done except under special circumstances, (e. g., that the 
creditor prevents such right from being fairly exercised at law,) 
and adds: “TI never remember such bill without special cireum- 
stances.” But Williams vs. Sorrell, in 1799, (4 Vesey, 388,) was 
such a case. In Chambers vs. Goldwin, in 1804, 9 Vesey, 254, 
Lord Eldon held that “where there has been an assignment 
without the previous authority of the mortgagor, or his decla- 
ration that so much is due, it is enough to make that mana 
party who has contracted to stand in the place of the origina! 
mortgagee and all assignees, till the title was got in by himself.” 
And, in Whitworth vs, Davis, in 1813, (1 V. and B., 545,) 
the same Chancellor held, that in a bill against the assignees of 
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a bankrupt for a settlement, the bankrupt was not a necessary 
party. In his treatise upon parties to suits in equity, Mr. 
Calvert, of the Inner Temple, Barrister, thus lays down the 
rule: “ Where, however, the assignor has parted with all his 
interest, legal as well equitable, he is no longer a necessary 
party.” He cites, as authority, Smith vs. Brooksbank, 7 Sim., 
18, 1834. In note 3 to section 153, 3d edition of Story’s Equity 
Pleadings, the author cites Brace vs. Harrington, 2 Atkinson, 
235, wherein Lord Hardwick said: “It is not necessary, in 
every case of assignments, where all the equitable interest is 
assigned over, to make a person who has the legal interest, a 
party.” Instances might be multiplied where, in the English 
Chancery practice, cases by and against assignees without mak- 
ing their assignors parties, have been entertained ; but these 
are deemed sufficient. Judge Story, in the section above cited, 
thus lays down the rule: “The true principle would seem to 
be, that in all cases where the assignment is absolute and un- 
conditional, leaving no equitable interest whatever in the as- 
signor, and the extent and validity of the assignment is not 
doubted, and there is no remaining liability in the assignor, to 
be affected by the decree, it is not necessary to make the latter 
a party.” 

And in note 1, page 189, to the same section, commenting 
upon Messenger vs. Hammond, supra, he says: “This is cer- 
tainly contrary to what has been the general understanding in 
America, where it certainly has been held that every assignee 
who has an equitable assignment, or right, may sue in his own 
name, and need not use the name of his assignor, either at law 
or in equity, and this without any special circumstances what- 
soever. Thus, in Field vs. Maghee, 5 Paige, 539, it was held 
by Mr. Chancellor Walworth that the assignee of a chose in 
action is not permitted to file a bill in equity in the name of his 
assignor, who is a mere nominal party, but the bill should be 
in his own name—that is, the name of the real party in interest. 
The same point was affirmed in Rogers vs. The Traders’ Insur- 
ance Company, 6 Paige, 583, 589. See, also, Harris vs. John- 
son, 3 Cranch, 311, 319.” 

In Whitney vs. McKinney, 7 Johnson’s Chancery, 144, Chan- 
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cellor Kent says: “ Where the assignment is absolute and the 
mortgagee parts with all his interest in the mortgage, and there 
is nothing peculiar in the case, the assignee is under no neces- 
sity to make the mortgagee a party to a bill to foreclose,” and 
this, notwithstanding it appeared from the bill that the mort- 
gagee todk possession of the premises and received the rents 
and profits prior to the assignment of which an account must 
necessarily be taken, in order -to ascertain the amount due. The 
Chancellor says: “This fact does not require him to bea party. 
The defendant, no doubt, will have a right, as against the plain- 
tiff, to have an account of these rents and profits. But what 
interest has C. in the taking of that account more than the 
morigagee had in respect to the previous payment in the case 
of Williams vs. Sorrell?” (Supra.) 

3d. In the case at bar, the assignment is absolute and undis- 
puted. It carries everything due, or held, by Urquhart for 
Ayer, (leaving in the latter no equitable interest,) and its valid- 
ity is not questioned, Stress was laid in the argument upon 
the last clause of the rule laid down by Judge Story, in section 
153, (supra,) as descriptive of cases wherein the assignee may 
sue in equity without joining the assignor, viz: “ And there is 
no remaining liability in the assignor, or to be affected by the de- 
cree,” 

It is said that, in this case, if there be in the hands of Urqu- 
hart any fund, or sums of money,’subject to the assignment, 
that must be ascertained by the settlement of partnership ac- 
counts between Urquhart and Ayer; and the adjustment of 
these may show a remainder liability on the part of Ayer, the 
assignor, 

The answer is, that in that event the effect in this case would 
be only to defeat the claim of Fountaine under the assignment. 
There could be no recovery against Ayer, or his representatives, 
as the parties now stand. Such was the reply of Chancellor 
Kent in Whitney vs. McKinney to the argument built upon the 
rents and profits received by the assignor before assignment. 

Returning to the text, from Story, the remaining liability of 
the assignor must be one which will “be affected by the decree,” 
in order to deprive the assignee of this right to sue alone. 
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Will the decree in this case affect the right of the assignor in 
any way? The litigation must disclose either that Urquhart 
was, or that he was not, indebted to Ayer at the time of the 
assignment. If it appear that he was, there will be a decree 
against him in favor of the assignee for the amount of that in- 
debtedness. If it appear that he was not, there will be a de- 
cree, generally, for the defendant, and the assignee will take 
nothing by his assignment. The decree will neither subject 
Ayer to, nor exonerate him from ultimate liability. And this 
answers the objeetion that it is the constant aim of equity, when 
it takes cognizance of a matter in controversy, to do full and 
complete justice, and to require that all having an interest in 
the subject matter shall be before the Court. The indebted- 
ness of Ayer to Urquhart is pot the matter in controversy here, 
nor is the final settlement of copartnership transactions be- 
tween them ; in all that Fountaine has no interest. The subject 
matter is the indebtedness of Urquhart to Ayer. 

It might be very convenient to Urquhart to have Ayer, in 
person, or by his legal representative, a party, so that he might 
have their rights fully adjudicated. But is he in a position to 
demand this? Ayer, assuming that Urquhart was indebted to 
him, assigned that debt to Fountaine in the form of an order, or 
written request, that Urquhart shall pay to Fountaine the sum 
of such indebtedness as shall be ascertained on settlement. 
Urquhart, by accepting that order, promises to settle with 
Fountaine, or rather to account with him touching his indebted- 
ness to Ayer, and to pay him the ascertained amount. If 
Fountaine were able, without the aid of equity, to prove a cer- 
tain amount due Ayer by Urquhart, he might sue him at law 
upon this promise. But, as we have shown, the Act of Feb- 
ruary, 1820, gives him his election as to the forum. Is his 
right of election qualified, or is it free? We think the latter. 
Again, it seems, there is no administration upon the estate of 
Ayer. To make him a party to this proceeding, Fountaine must 
administer. If Urquhart claims a balance on partnership ac- 
count, to secure it, he must administer. Fountaine has no inter- 
est, whatever, in the estate of Ayer, because any balance that 
may be due Ayer, by Urquhart, was separated from that estate 
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by Ayer’s assignment and Urquhart’s assent to it. If then, 
either is to be burthened with the administration of Ayer’s es- 
tate, the burthen should fall upon him who sets up a demand 
against it. Equity practice is designed to promote, not to de- 
feat equity, but the latter effect is produced by sustaining the 
demurrer. There is abundant authority for the opposite prac- 
tice, and we, therefore, reverse the judgment below, and order 
that the demurrer be overruled. 

Let the judgment be “ reversed for error in holding, under 
the circumstances of this case, that the assignee, Fountaine, 
could not prosecute his claim against the defendant without 
making the representatives of the deceased assignor a party to 
the case.” 





Witiram D. CHapMan, plaintiff in error vs. Lucy ANN 
CHATMAN, defendant in error. 


The minutes of the Supreme Court show that the judgment of the Court 
below in this case was affirmed, but the opinion is not on record, and I 
am, therefore, unable to give it here. Geo. N. Lester. 


Possessory warrant. Decided at Chambers, by Judge E. H. 
WorrILL, under agreement of parties, on the 7th of Novem- 
ber, 1863. 


The questions presented for adjudication in this case spring 
out of the following facts: 

On the 14th of July, 1863, R. H. Bullock, as attorney at 
Jaw for Lucy Ann Chatman, made an affidavit in Talbot coun- 
ty that “on the 8th day of July, 1863, the said Lucy Ann 
Chatman was in the peaceable and lawfully acquired possession 
of one lot of wheat, containing thirty bushels, of the value of 
$150 00, and that from the best information in his possession, 
on the 9th day of July, aforesaid, William D. Chapman, of said 
county, under some pretended claim, took from the possession 
of said Lucy Ann Chatman, possession of said wheat without 
lawful warrant or authority; and deponent swears further that 
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said William D. Chapman has said wheat in his possession at 
this time, and that said Lucy Ann Chatman, bona fide, claims 
the right to the possession of said wheat.” 

Upon this affidavit a warrant issued in due form for the ar- 
rest of the said William D. Chapman, and for the seizure of 
the wheat, which warrant was duly executed on the 14th of 
July, aforesaid. 

Before there was any trial of the questions involved in the 
possessory warrant, the parties agreed, in writing, to submit 
said questions, along with other matters between them, to the 
arbitrament and award of W. D. Bransford, chosen by Chat- 
man, and John M. Gamble, chosen by Chapman, and Stephen 
R. Grimes, chosen by said two arbitrators. And the parties 
further agreed that if the arbitration should be had at the time 
appointed, the warrant should be dismissed, and that the cost 
should follow the award of the arbitrators. This agreement 
was executed by the counsel of the parties, Chapman claiming 
the property in dispute as temporary administrator of Hiram 
McDaniel, deceased. 

On the 17th of July, 1863, the arbitrators met, were sworn, 
and after hearing the parties fully, awarded fifteen bushels of 
the wheat in controversy to Lucy Ann Chatman. 

The award was returned to the September term, 1863, of Tal- 
bot Superior Court, and when it was proposed to make it the 
judgment of said Court, counsel for Chapman objected, upon 
the ground that, he being temporary administrator only, had 
no authority to enter into said submission, or bind the estate of 
McDaniel in that form, and that therefore the award was null 
and void. The presiding Judge sustained these objections and 
set the award aside. 

Afterwards, to-wit: on the 30th of October, 1863, the pos- 
sessory warrant was re-executed by arresting Chapman and car- 
rying him before the officer issuing the same. The parties then 
agreed to submit the whole case, with all the questions involved 
therein, to his Honor Judge Worrill, which was done on the 
said 7th of November, 1863. 

When the case was sounded for a hearing, counsel for Chap- 
man moved to dismiss the warrant and discharge the defendant, 
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because the case had been arbitrated by consent of the parties, 
and an award rendered, which award was still in force. The 
Court overruled this motion on the ground that the award had 
been set aside as a nullity by the Superior Court of Talbot 
county. : 

Counsel for Chapman then moved to dismiss the warrant, be- 
cause the affidavit on which it was issued was not full, and did 
not embrace the grounds specified in the statute for issuing pos- 
sessory warrants, This motion the Court also overruled. 

On the trial, the following evidence was adduced:. For the 
plaintiff it was shown by the constable who executed the war- 
rant, that when the defendant was arrested, he, as temporary 
administrator of Hiram McDaniel, deceased, had control of 
about eighty-four bushels of wheat that was raised on the farm 
of deceased ; that said wheat was then in one room of a house 
in which deceased lived, and that was then occupied by the 
plaintiff, and that the wheat had been appraised as the property 
of deceased, and that he, Chapman, had taken possession of it, 
as administrator, as aforesaid. 

For the defendant it was shown that after the death of Mc- 
Daniel, the plaintiff pointed out two parcels of wheat at the 
house, one of which, containing about eighty bushels, she said 
was McDaniel’s wheat, and the other, she said, belonged to her 
daugher, Mrs. Pitts, but the same witness stated that some weeks 
before McDaniel’s death, he said that the plaintiff had an inter- 
est in the wheat that was there, and he wanted her to have her 
rights. Defendant also proved that he, as administrator of de- 
ceased, paid the toll for threshing the wheat; that when the 
property was appraised the plaintiff pointed out this eighty- 
four bushels of wheat to the appraisers as McDaniel’s wheat, 
and set up no claim to the same, although she did claim some 
hogs, cattle and other property which was not appraised; that 
plaintiff was a married woman, with several children, when she 
came to live on the place of McDaniel, and that the latter had 
lived with her in his house in a suspicious manner for about 
fifteen years. 

Plaintiff, in rebuttal, proved by several witnesses who were 
of near kin to her, that in the fall of 1861 the plaintiff sowed 
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on McDaniel’s land four bushels of wheat, and that in the sum- 
mer of 1862 the wheat, not being very good, and McDaniel be- 
ing scarce of feed for his stock, agreed with her that if she 
would allow him to consume her wheat as pasturage, he would 
buy for her the following fall four bushels of wheat, and let her 
sow it on his land and have all it might make; that pursuant 
to this agreement the plaintiff did allow McDaniel to pasture 
her wheat, and that in the fall of 1862 he did purchase the four 
bushels of wheat for the plaintiff, and the plaintiff did sow it, 
in connection with two bushels which McDaniel sowed for him- 
self upon the same land, and that the wheat was harvested by 
them jointly, and that the wheat in controversy was taken from 
the field thus jointly sown and harvested. There was some 
other evidence adduced, but it is not material to a clear under- 
standing of the decision of the Court, and is therefore omitted. 

The evidence being closed, and counsel heard in argument, 
the presiding Judge ordered, “that the wheat in said warrant 
mentioned, be delivered to said Luey Ann Chatman, and that 
she do recover of the said William D, Chapman the costs in 
this behalf expended.” 

Error is assigned upon this decision. 


A. G. PerryMAN, for plaintiff in error. 


R. H. Buttock, for defendant in error, 





JoHN RUTHERFORD, usee, etc., plaintiff in error, vs. JOHN 
Ratey et al., defendants in error. 


In this case, the judgment of the Court below was reversed, on the ground 
that the Court erred in awarding a non-suit against the plaintiff, but the 
opinion of the Supreme Court seems not to have been recorded, and be- 
ing unable to find it, I cannot give it here. Geo. N. Lester. 


Action on sheriff’s bond, in Twiggs Superior Court, and de- 
cision by Judge A. O, LocHRANE, at March Term, 1863. 
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Tt appears from the record in this case that Elizabeth Ann 
Brown, as administratrix of T, A. Brown, deceased, recovered 
a judgment at March term, 1856, of Bibb Inferior Court, 
against Norfleet P. Parker, for the sum of $140 98, principal, 
besides interest and cost, upon which judgment a fi. fa. was is- 
sued on the 10th of April, 1856. The defendant in fi. fa. hav- 
ing removed to the county of Twiggs, John Rutherford, Esq., 
the attorney of the plaintiff, caused the fi. fa. to be placed in 
the hands of John Railey, the sheriff of Twiggs county, with 
instructions to make the money due thereon. 

On the 21st of August, 1856, Railey collected from the de- 
fendant the principal, interest and cost due on said fi. fa., 
amounting to $192 00, and gave his official receipt therefor on 
the back of said fi. fa. Afterwards, to-wit: in the latter part 
of the year 1859, John Rutherford and L. L. Harden, adminis- 
trator de bonis non of the estate of T. A. Brown, had a final 
settlement, in which Rutherford accounted to said administra- 
tor for the amount of the fi. fa. collected by Railey, the sheriff, 
and took from the administrator de bonis non a receipt, which, 
after stating the fi. fa., recited, that “upon a final settlement 
with said administrator with said Rutherford, attorney and 
agent of said estate, the said Rutherford had accounted for the 
amount of said fi. fa. as above stated. It appearing that John 
Railey, as sheriff of Twiggs county, collected the amount due 
on said fi. fa., in August, 1856, and it not being yet shown that 
either said sheriff or said Rutherford has paid over the money 
to the estate, now this is to show that if it shall hereafter appear 
that said money, or any part of it, has been paid over to the 
former representative of the estate, or to myself, then I am to 
refund the sum so paid back to said Rutherford.” . 

On the 29th of February, 1860, suit was brought on the 
sheriff’s bond, in favor of Joseph E. Brown, Governor of said 
State, for the use of the said John Rutherford, against said Railey 
and the sureties on his official bond, to recover the sum col- 
lected by Railey, as sheriff, on the fi. fa., as aforesaid, and ac- 
counted for by Rutherford to the plaintiff, as hereinbefore 
stated. 

These facts being shown upon the trial by competent evidence, 
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it was moved to non-suit the plaintiff, and the motion was sus- 
tained by the presiding Judge, on the grounds, 1st. That there 
was no privity between the plaintiff and defendants in this case, 
and 2d, That, under the evidence adduced, and the law appli- 
cable thereto, the plaintiff could not recover. The writ of error 
is prosecuted to reverse that decision of the presiding Judge. 


JOHN RUTHERFORD, for plaintiffs in error. 


W. T. Massey, for defendants in error. 

















IN MEMORIAM. 


At this term, Messrs. E. A. Nisbet, D. A. Vason, Henry 
Morgan, P. J. Sirozier, and others, were appointed by the Court 
to prepare and present suitable resolutions on the occasion of the 
decease of Robert A. Smith, Philemon Tracy, and others, mem- 
bers of the bar, accustomed to practice in this Court. 


Judge E, A. Nisbet, as chairman of the committee, presented 
the following report, which, after being adopted by the mem- 
bers of the bar, was directed, by order, to be entered on the 
minutes, along with the remarks of Chief Justice Lumpkin, 
relative thereto. 


REPORT. 


By appointment of this Court, we beg leave to submit the 
following memorial of the deceased members of this, bar, all of 
whom have died in the military service of this country, to-wit: 
Robert A. Smith, Philemon Tracy, Theodoric Montfort, John 
M. Patton, William M. C. Dunson, Levi B. Smith, Charles J. 
Williams, R. W. Denton, Francis Sloan, William F. Black, 
Marcellus Douglass, William F, Plane, and Thomas Gardner. 
This is a melancholy list of victims to the cruel wrongs of our 
enemies, but it is a list of heroes radiant with the light of truth, 
honor, patriotism, learning and genius. They have given life, 
with all its promise, to liberty; yet they live immortal in the 
affectionate memory of surviving friends, and especially of the 
profession, of which they were beautiful ornaments. We deep- 
ly regret the necessity of a sacrifice so costly. We mourn the 
loss of our associates. We sympathize with their bereaved fam- 
ilies and relatives; yet, we are proud of that chivalric man- 
hood which impelled them to the field, and that devotion to 
country which prompted them to welcome sacrifice, sufferings, 
wounds and death in its defense. We yield regretfully, yet 
exultingly, our best and bravest to a cause for which, if neces- 


sary, we, also, are ready to offer up our lives. It is in the spirit 
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of just such men as these, young, educated, full of hope, eager 
for the contests of life, blessed, some of them, with the endear- 
ments of family, and all, surrounded with numerous and ad- 
miring frieads, that our enemies may read the hopelessness of 
their arrogant, vindictive, and destructive purpose of subjuga- 
tion. Our deceased brethren are the martyrs of freedom, and 
the blood of the martyrs shall be the seed of our nationality. 

Inasmuch as we have given these, and thousands like them, 
to the sacrifice, our enemies may well conclude that we will 
give all. The shades of our slaughtered dead will not walk 
unavenged amongst us. The loss of so many of our best men 
ought to be, and will be, a guaranty of unflinching, universal, 
and unending resistance. These are the first fruits of the war, 
the last will be independence, or a tomb for the nation. The 
limits, proper, of this report forbid any attempt at delineation 
of character, or recital of facts connected with the death of these 
gentlemen, or illustrations of their virtues. There remains for 
them a more enduring record than this. History will perpetu- 
ate their names and deeds, and it seems to us not improper, on 
this occasion, to express the hope that at some future day, when 
peace shall have blessed the land, the bar of Georgia, who may 
survive, will adopt some plan, distinctive and perpetual, to pre- 
serve the memory of those of our profession who have fallen, or 
may hereafter fall in battle. Already many of its most brilliant 
gems have been torn from Georgia’s professional diadem, and 
rudely cast into the darkness and obscurity of the grave, and 
many more, we fear, are destined to the same sacrifice. They 
should be taken thence and reset in imperishable monumental 
frame-work., 

Some of the gentlemen whose death we now deplore, were 
very young—just entering upon professional life, full of hope, 
energy, and enterprize. Others had achieved a successful start 
in the path of professional distinction, whilst some of them 
were in mid-career, enjoying its honors and emoluments. There 
was, in this consecrated group, quite a diversity of talent, sound 
sense, business aptitude, scholarship, wit and eloquence. They 
were all good citizens, gallant soldiers, and true men, and there 
was not wanting, in some of them, that most valuable and 
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necessary element of character, piety) We may not sit in judg- 
ment upon the dispensations of Him who is the arbiter of the 
destinies of individuals and of nations. We are finite; He is 
infinite, and our duty is reverential and confiding submission. 
It is, notwithstanding, our privilege to render to the lead a 
tribute of sorrow, affection, respect and gratitude. 


Resolved, therefore, That we mourn for the loss of these our brethren— 
that we loved them for their amiable virtues—that we respect their memo- 
ries on account of their noble characters, and eminent services to the coun- 
try—and that we are grateful for this, thatAhey laid down their lives a sac- 
rifice on the altar of Southern independence. 

Resolved further, That in the death of so many members of this bar, we 
recognize a Providence, proclaiming to us, in solemn tones, ‘‘be ye also 
ready.”’ 

Respectfully submitted, 
E, A. Nisspet, Chairman. 


To this report Chief Justice LumPxKIN, in behalf of the 
Court, responded as follows: 

This is not the time to inscribe epitaphs on the monuments 
of the mighty dead. We propose only to turn aside for a mo- 
ment to plant the tribute of affection on the graves of our 
brethren of the bar—to pause for a while to pay honor to the 
memory of those by whose blood the heritage of liberty will be 
bequeathed to us. The aching anxieties and afflictions of these 
times are hardly endurable. It seems to be the very jubilee of 
death. More than twenty members of the bar of this Court, 
in this district alone, have fallen since the war commenced. 
The world has never yielded a harvest so rich and so horrible. 
Look at the army! The noble men who have fallen in this 
wicked struggle would have made a nation for numbers, and 
the most glorious nation yet known for worth of every kind. 
And then the genius of such a posterity as they would have left 
to bless and elevate the whole people for all time to come; all 
lost, and lost forever. When were cruelty, lust and rapine let 
loose before on such a scale? When did the globe ever present 
such a spectacle of all the passions of the fiend, save only in the 
strained imagination of Milton’s Satan ? 

This is the New Testament in my blood, said the Son of God. 

Vou, xxxut. (A) 14. 
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To purchase the priceless boon of man’s redemption, he agon- 
ized in the garden of Gethsemane, and offered up his life a will- 
ing sacrifice on the Cross of Calvary, and it seems that our in- 
dependence could only be obtained by the most costly oblation— 
the shedding of the purest and best blood of the land. History 
has never recorded so mighty a revolution. The fair boy, the 
vigorous man, the rough son of toil, the plain, but earnest sol- 
dier, the father with the sweet ones at home, the young husband 
and plighted lover, for each of whom one anxious heart at least 
beat hopefully, all are sleeping peacefully together in the same 
warrior’s bed—the same hero’s grave, where they died for 
home, religion and liberty. Oh, that our fallen brethren could 
have survived to have enjoyed the fruits of their valor. But 
their spirits, we trust, are hovering over us this day, looking 
down from the mansions of eternal rest, and thanking the Lord 
God of Judah, while we praise him here below for upholding 
the cause of right and truth, We know the bitterness of be- 
reavement, still our friends must have died sooner or later, for 
it is appointed unto all men once to die. Could they have fall- 
en more nobly? They met death where duty assigned them 
their post. We stretch out the sympathizing hand to the thou- 
sands who mourn in the country, and we weep with those who 
weep, yet while we do this we say, all honor to the heroes who 
have won for us so glorious a name—who have vindicated us 
and our cause in the opinion of mankind—who have elevated 
Southern character, in this the greatest of modern wars, to the 
highest pinnacle of fame. 

My brethren, we have lost companions whose kindly dispo- 
sitions, genial and generous qualities made them the most at- 
tractive members of the social circle, and it may be as truly 
said of them, as of any, that they were without fear, and with- 
out reproach. Never, in the valiant days of old, were there 
truer, nobler men than Levi Smith, Robert Smith, Charles 
Williams, Sloan, Black, Douglass, Plane, Tracy, Montfort, Pat- 
ton, Dunson, and their immortal comrades in other parts of the 
State, Nelms, Bull, Lamar, McIntosh, Burch, Cooper, Delaney, 
Camack, Colquitt, Alexander, Jones, Hutchins, and a long cat- 
alogue of others, too numerous to mention. In all that char- 
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acterized the gentleman they would have stood out in any Court, 
or any place on earth. Can the brotherhood thus formed be 
easly broken, or lightly thrown aside? I have but one reflec- 
tion to offer on this sad occasion. It is not enough that the 
great contest in which we are engaged has sprung from the 
spirit of liberty, but it must be maintained in the spirit of fra- 
ternity. In this last bond lies the secret of our success. I beg 
you, then, to cultivate everywhere, at the bar, in the social cir- 
cle, in the popular assembly, on the field, in the legislative 
halls, brotherly kindness, in honor preferring one another. In 
this spirit the revolution was inaugurated. Let it be main- 
tained until its successful termination. 
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ADMINISTRATOR. 


8., as guardian for V., filed a bill in equity against M., as 
administrator of S., to recover a distributive share of the 
estate of S., to which it was claimed that V. was entitled. 
P. and 8. also filed a bill in equity against the admin- 
istrator and guardian, claiming said distributive share 
as purchasers of the same from V., and enjoining the 
administrator from paying said distributive share to the 
guardian. Pending these bills, the administrator moved 
the Court to grant an order allowing him to pay the fund 
in his hands into Court, to abide the final decree in said 
cases, which order was granted by the Court: 

Held, That the Court did right, Sessions vs. Mansfield... 


ALIMONY. 


Where, pending a libel for divorce, the parties, by deed of 
settlement between themselves and a trustee, have agreed 
upon a specific sum to be paid to the wife, annually, by 
the husband for her support and maintenance, and by the 
deed other property, such as a house and lot and ser- 
vants, is secured to the wife for the same purpose, the 
parties agreeing to live apart from each other, it is error 
in the Court to make provision by way of temporary al- 
imony. This is certainly so, unless the amount allowed 
be accepted as a settlement pro tanto upon the annuity 
agreed to be paid in the deed of separation. J/eLaren 
vs. McLaren........ ckaoeined 06. sacesnstiactensprennciienniGnlle 


ARREST OF JUDGMENT. 


Where an indictment charges a defendant with the offense - 


of “adultery and fornication,” but contains specifications 
that the accused is a married man and committed the of- 
fense with a single woman, and the jary find the accused 
“euilty of adultery,” the verdict is good, and it is no 
ground to arrest the judgment, that the indictment fails 
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to charge that the woman was a free white woman, or 
that she was a woman of color, free or slave. Butt vs. 
The State seeeee eerese eeeeeeeeteatreoe @eeeeeeeseeeveeese seeseeee. eeeee e 


BAIL. 


Where bail has been taken in an action of trover, and a 
verdict rendered for the plaintiff, it is regular and legal 
for such plaintiff to enter and sign judgment against the 
defendant and his security, jointly, without scire facias 
or other proceeding. Mourning vs. Hodges et al........ - 


BAILEE. 


Where property is delivered to a common carrier or other 
bailee, to be carried to a designated place, and deposited 
in a warehouse, the fact that the bailee takes a receipt 
for the property from the warehouseman, in his own 
name, and hypothecates the receipt as security for his 
own debt, does not affect or change the title of the bailor. 
Richardson & Martin vs. Smith ...ccccoroccceveceees axedeene 


BAILMENT. 


Where property is delivered to a common carrier or other 
bailee, to be carried to a designated place, and deposited 
in a warehouse, the fact that the bailee takes a receipt 
for the property from the warehouseman, in his own 
name, and hypothecates the receipt as security for his 
own debt, does not affect or change the title of the bailor. 


Richardson & Martin vs. Simith......cccccccccccesscccecescece ; 


BLACK, WILLIAM F. 


Tribute to the memory Of.........ccorcccccccocescssccsscosescccees 


CHARGE OF THE COURT. 


1. It was not error for the presiding Judge to decline to 
charge as requested, and to charge as he did in this case. 


Clark, trustee, vs. Way & Taylor... ..ssseeee direpaninneecness ° 


2. A charge of the Court not warranted by the evidence is 
erroneous, and furnishes good ground for a new trial. 
Berry et al. vs. Cooper and another...scrceesecreeveereeceees ‘ 
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CONGRESS—POWER OF. 


1. The duty of defending the State, as far as he is capable, 
devolves on every citizen thereof, and a government in- 
stituted simply to administer the public affairs of organ- 
ized society, cannot release him from this obligation. 
Daley 00s, FUE cccnsens cpennsinninciias anne seeakeaieeuens . 


2. In a government, invested with legislative power for the 
common weal, the Legislature cannot, by contract, divest 
itself or its successor, of any power necessary to the well 


being of the State. Ibid. 


3. It was competent and proper for the Congress of the 
Confederate States to appoint the tribunal for the exam- 
ination and adjudication of the question of the physical 
ability of persons for military duty in the field, provided 
for by the Act entitled “An Act to establish places for 
rendezvous for the examination of enrolled men,” approved 
11th October, 1862. Scott vs. Lazenby... .cceeereees wens 


4, The decisions of the tribunal or medical board provided 
for by said Act are final and conclusive, and the Courts 
cannot review them or go behind them, bid. 


5. The right of Congress to exercise its various grants of 
power, in the imposition of duties on a citizen of a State, 
and its exaction of his services, whenever it conflicts with 
the right of the State or the people, to use or employ the 
person or services of the citizen, to administer, execute 
or fill any office in either of the departments of the State, 
according to its Constitution and laws, must yield to the 
rights of the State as paramount. Andrews vs. Strong.. 


CONSTITUTIONAL LAW. 


. The duty of defending the State, as far as he is capable, 
devolves on every citizen thereof, and a government in- 
stituted simply to administer the public affairs of organ- 
ized society, cannot release him from this obligation. 


Daly vs. Harris ......000 BAe etme tuissebicumill whens a 


. In a government, invested with legislative power for the 
common weal, the Legislature cannot, by contract, divest 
itself or its successor, of any power necessary to the well 
being of the State. Jbid. 


. Exemption from military service, obtained by furnish- 
ing a substitute, in accordance with the provisions of the 
Act of Congress, approved 16th April, 1862, which pro- 
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vides that “ persons not liable for duty may be received 
as substitutes for those who are, under such regulations 
as the Secretary of War may prescribe,” is not a right, 
vested by contract, which Congress may not violate or 
impair, but such exemption is a gratuitous privilege, re- 
vocable at the will of the Legislature that granted it. 
Ibid. 


4. The Act of the Congress of the Confederate States, ap- 
proved 5th January, 1864, which declares that ‘no per- 
son shall be exempted from military service by reason of 
his having furnished a substitute,” is constitutional and 


valid. Ibid. 


5. The right of persons to have waters, in which they have 
an interest, flow as they have been accustomed, is an in- 
cident of property of which they cannot be deprived by 
statute, even for public use, without compensation. Per- 


sons vs. Hill & Thornton......-ccecccccces sneeiai Sa ih aie 141 


6. It was competent and proper for the Congress of the Con- 
i federate States to appoint the tribunal for the examina- 
tion and adjudication of the question of the physical abil- 
ity of persons for military duty in the field, provided for 
by the Act entitled “An Act to establish places for ren- 
devous for the examination of enrolled men,” approved 
11th October, 1862. Scott vs. Lazenby.....eccesssreeeeeee . 134 


7. The decisions of the tribunal or medical board provi- 
ded for by said Act are final and conclusive, and the 
Courts cannot review them or go behind them, bid. 


8. The right of Congress to exercise its various grants of 
power, in the imposition of duties on a citizen of a State, 
and its exaction of his services, whenever it conflicts 
with the right of the State or the people, to use or em- 
ploy the person or services of the citizen, to administer, 
execute, or fill any office in either of the departments of 
the State, according to its Constitution and laws, must 
yield to the rights of the State as paramount. Andrews 
U8. Strong ....00 nenennsnansnie ie -apeen seneben siueeansinn iencnwe 166 


CONSTRUCTION OF WILLS. 


1. D. made his will, in which he directed that all his prop- 
erty not specifically bequeathed should be kept together 
until his oldest child attained his majority, and that, in 
the meantime, his wife and children should receive a 
joint support out of the income of his estate. The tes- 
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tator further directed that when his oldest child became 
of age, his property should be divided between his wife 
and such of his children as were then living, delivering 
to the child thus becoming of age his full share. He 
further directed that the entire estate remaining, after 
delivering to the child arriving at full age his share, 
should be kept together for the benefit of his wife and 
minor children—a new division to be made as each child 
arrives at full age. Testator’s oldest child attained ma- 
jority and received his share of his father’s estate. The 
next oldest son died at nineteen years of age, and ona 
bill filed for directions: 

Held, That the oldest son was entitled to his part of the 
share that the second son would have been entitled to, if 
he had lived to be twenty-one years old, and that the re- 
mainder of such share should remain with the estate for 
the benefit of testator’s wife and minor children until 
another division occurred under the will. Daniel et al. 
vs. Duncan, adm’r,......0+ eaten gucaiaat evn $uenniadienainae i 


. A clause in the will of a testator, directing that his 
place known as the Turner place, containing three hun- 
dred and fifty acres, more or less, shall be kept up by 
his executor, and that certain negroes named in the will 
shall be placed and kept on said place, and that the place 
and slaves shall belong to the executor, and that the 
slaves shall be treated with all kindness and humanity, 
and that provision shall be made for their support out of 
the proceeds of the testator’s other property, is obnoxious 
to the provisions of the Act of 1818, and, therefore, ut- 
terly null and void. Diller vs, Lewis.......00++ dbbnans ee 


. Testator, by the fifth item of his will, bequeathed to C., 
M., in special trust and confidence for his daughter, J. 
E., a tract of land, three negroes, three horses, two beds 
and furniture, and a side-saddle. By the sixth item he 
gave and bequeathed to his daughters, M. M. C., M. A. 
J. W. and J. E., in trust, all the rest and residue of his 
property which might belong to him, (not otherwise 
given away in his will) and, also, at the death of his wife, 
the property given to her, all to them and their children, 
share and share alike, and in the event of the death of 
either, the children to represent the mother. ‘Trustees 
for these daughters were appointed in the will. By the 
seventh item he expressed it to be his will and desire 
that all ready money and notes on hand at his death 
should be equally distributed between his wife and chil- 
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dren, the trustees to receive the childrens’ portion for 
their use, and the balance of his property equally divi- 
ded as aforesaid between his children, distributed by lot. 
At the date of the will and of testator’s death, his dangh- 
ter, J. E., was unmarried and without child or children, 
but she afterwards married and had three children and 
then died. Upon a bill filed for direction in executing 
the will: 


Held, That upon the death of testator, his daughter J. E. 


surviving him, took under the will an absolute estate in 
the property devised and bequeathed to her by the tes- 
tator. Palmer vs. Matthews et al.....cccoccccocceese ecocseee 


4, Testator, by the twelfth item of his will, devised and be- 


queathed to his daughter, J. E. H., cer tain negroes, and 
a half interest in certain lands, and then directed that all 
of said property should be “ vested and given in proper 
and legal manner, to his said daughter, and to her chil- 
dren, free from the debts or disposition of her then or 
any future husband. By the fifteenth item of the will 
the testator directed that certain other property should 
be given to his daughters, the said J. E. H. being one of 
them, and then added, the shares coming to my several 
daughters and their children to be secured to them in 
legal manner and form, as has heretofore been directed 
and specified in this will: 


Held, That the said J. E. H. took an estate for life in all 


the property he bequeathed, remainder to her children 
born or to be born, Holt vs. Bowman et al........00seeees 


5. By the third clause of his will, testator bequeathed cer- 


tain property to his wife during her life or widowhood, 
and directed that upon her death or marriage the prop- 
erty should be equally divided, share and share alike, 
between his five sons, who are specifically named, and if 
either of said five sons should die without leaving issue 
at the time of his death, or born within nine months 
thereafter, then his said share in remainder is to be 
equally divided among the survivors, share and share 
alike. 


By the twelfth clause, he gave the entire residuum of his 


estate to be equally divided between his said five sons, 
share and share alike, and if either of them should die 
without leaving issue living at the time of his death, 
then his share to go to his surviving brothers and the 
child or children of such of them as may be dead—the 
division to be made when the youngest of the five sons 
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should arrive at twenty-one years of age, or at his death, 
should he die during his minority. 

After the death of testator’s wife, and after the youngest 
son had attained his majority, the property bequeathed 
by these two clauses of the will was divided between the 
five sons, Subsequently, one of the sons died, leaving 
no children surviving him, but leaving a widow: 

Held, That the son so dying, who, in his lifetime, received 
his share upon a division of the property, had an abso- 
Jute estate in the share received by him, and that the 
same descended to his heirs-at-law, and did not go over 
to his surviving brothers. Bartlett vs. Bartlett et al...... 


COUNTY ORDERS. 


Orders absolute given by the Inferior Courts of the seve- 
ral counties in this State for the payment of money to 
other persons in liquidation of debts due by said Courts, 
draw interest just as other liquidated demands do. The 
Bake 00, BBO sain sossrstecccwnimingeves + weanen shescnnesane éonge 


CRIMINAL LAW. 


Where an indictment charges a defendant with the offense 
of “adultery and fornication,” but contains specifications 
that the accused is a married man and committed the 
offense with a single woman, and the jury find the ac- 
cused “guilty of adultery,” the verdict is good, and it is 
no ground to arrest the judgment, that the indictment 
fails to charge that the woman was a free white woman, 
or that she was a woman of color, free or slave. Butt 
08, The Slate....ccccocceres eneasinnese svcenesenensienns ostennsenn 


DENTON, R. W. 


Tribute to the mamory. Of, .ccccccescnscecnaceassasinsssnmensccen 


DEVISE AND LEGACY. 


1. D. made his will, in which he directed that all his prop- 
erty not specifically bequeathed should be kept together 
until his oldest child attained his majority, and that, in 
the meantime, his wife and children should receive a 
joint support out of the income of his estate. The tes- 
tator further directed that when his oldest child became 
of age, his property should be divided between his wife 
and such of his children as were then living, delivering 
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to the child thus becoming of age his full share. He 
further directed that the entire estate remaining, after 
delivering to the child arriving at full age his share, 
should be kept together for the benefit of his wife and 
minor children—a new division to be made as each child 
arrives at fullage. ‘Testator’s oldest child attained ma- 
jority and received his share of his father’s estate. The 
next oldest son died at nineteen years of age, and ona 
bill filed for direction : 


Held, That the oldest son was entitled to his part of the 


share that the second son would have been entitled to, if 
he had lived to be twenty-one years old, and that the 
remainder of such share should remain with the estate 
for the benefit of testator’s wife and minor children until 
another division occurred under the will. Daniel vs. 
Duncan, administrator .....6..00 nee ee pnevekahntnaeies thins 


. A clause in the will of a testator, directing that his place, 


known as the Turner place, containing three hundred 
and fifty acres, more or less, shall be kept up by his ex- 
ecutor, and that certain negroes named in the will shall 
be placed and kept on said place, and that the place and 
slaves shall belong to the executor, and that the slaves 
shall be treated with all kindness and humanity, and 
that provision shall be made for their support out of the 
proceeds of the testator’s other property, is obnoxious to 
the provisions of the Act of 1818, and, therefore, utterly 
null and void. Diller vs. Lewis....scccerescerseseee penne 


. Testator, by the fifth item of his will, bequeathed to C. 


M., in special trust and confidence for his daughter, J. E., 
a tract of land, three negroes, three horses, two beds and 
furniture, and a side-saddle. By the sixth item he gave 
and bequeathed to his daughters, M. M.C., M. A. J. W. 
and J. E., in trust, all the rest and residue of his prop- 
erty which might belong to him, (not otherwise given 
away in his will,) and, also, at the death of his wife, the 
property given to her, all to them and their children, 
share and share alike, and in the event of the death of 
either, the children to represent the mother. ‘Trustees 
for these daughters were appointed in the will. By the 
seventh item he expressed it to be his will and desire 
that all ready money and notes on hand at his death 
should be equally distributed between his wife and chil- 
dren, the trustees to receive the children’s portion for 
their use, and the balance of his property equally divi- 
ded as aforesaid between his children, distributed by lot. 
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At the date of the will and of testator’s death, his dangh- 
ter, J. E., was unmarried and without child or children, 
but she afterwards married and had three children, and 
then died. Upon a bill filed for direction in executing 
the will: 

Held, That upon the death of testator, his daughter, J. E., 
surviving him, took under the will an absolute estate in 
the property devised and bequeathed to her by the tes- 
tator. Palmer vs. Matthews et dl.....csecccereeeeves sdeiniien 


4, Testator, by the twelfth item of his will, devised and 
bequeathed to his daughter, J. E. H., certain negroes, 
and a half interest in certain lands, and then directed 
that all of said property should be “ vested and given, 
in proper and legal manner, to his said daughter, and to 
her children, free from the debts or disposition of her 
then or any future husband.” By the fifteenth item of 
the will the testator directed that certain other property 
should be given to his daughters, the said J. EK. H. be- 
ing one of them, and then added, the shares coming to 
my several daughters and their children to be secured to 
them in legal manner and form, as has heretofore been 
directed and specified in this will: 

Held, That the said J. E. H. took an estate for life in all 
the property he bequeathed, remainder to her children 
born or to be born. Holt vs, Bowman et al ..ccccsceeeesere 


5. By the third clause of his will, testator bequeathed cer- 
tain property to his wife during her life or widowhood, 
and directed that upon her death or marriage the prop- 
erty should be equally divided, share and share alike, 
between his five sons, who are specifically named, and if 
either of said five sons should die without leaving issue 
at the time of his death, or born within nine months 
thereafter, then his said share in remainder is to be equal- 
ly divided among the survivors, share and share alike. 
By the twelfth clause, he gave the entire residuum of his 
estate to be equally divided between his said five sons, 
share and share alike, and if either of them should die 
without leaving issue living at the time of his death, then 
his share to go to his surviving brothers and the child 
or children of such of them as may be dead—the division 
to be made when the youngest of the five sons should ar- 
rive at twenty-one years of age, or at his death, should 
he die during his minority. 

After the death of testator’s wife, and after the youngest 
son had attained his minority, the property bequeathed 
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by these two clauses of the will was divided between the 
five sons. Subsequently, one of the sons died, leaving 
no children surviving him, but leaving a widow : 

Held, That the son so dying, who, in his lifetime, received 
his share upon a division of the property, had an abso- 
lute estate in the share received by him, and that the 
same descended to his heirs-at-law, and did not go over 


to his surviving brothers. Bartlett vs. Bartlett et al...... 172 


DIVORCE AND ALIMONY. 


Where, pending a libel for divorce, the parties, by deed of 
settlement between themselves and a trustee, have agreed 
upon a specific sum to be paid to the wife, annually, by 
the husband for her support and maintenance and by the 
deed other property, such as a house and lot and servants, 
is secured to the wife for the same purpose, the parties 
agreeing to Jive apart from each other, it is error in the 
Court to make provision by way of temporary alimony, 
This is certainly so, unless the amount allowed be accep- 
ted as a settlement pro tanto upon the annuity agreed to 
be paid in the deed of separation. McLaren vs. McLa- 


ren eeeeeces SOSH SHES HEH EEHHTEH HEHEHE OHERESEE ESTER EEE ELES @eercevesesece 


DOUGLASS, MARCELLUS. 


Tribute to the memory Of.....0csccccrcesncese vesesesenncesoecseses 


DUNSON, M. C. 


EQUITY. 


1. W. recovered a judgment against B, and the latter ex- 
cepted to the judgment, and his counsel being misled by 
a printed Court calendar in a newspaper, honestly thought 
that this Court met in Macon on the third instead of the 
fourth Monday in June, 1859. Acting upon this mis- 
take, the writ of error was made returnable to the Jan- 
uary term, 1860, instead of the June term, 1859, as the 
law requires, wherefore the writ of error was dismissed 
without a hearing upon the merits of the exceptions. 
Upon a bill for new trial alleging this mistake and its 
consequences : 

Held, That the facts furnished no ground for new trial. 
Bryan vs. Walton....... evseevess ee eccccccccceseceses vececcecees ° 
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2. A Court of equity will not relieve a party from a judg- 
ment which he might have prevented but for his own 
negligence. Ibid. - 


3. Newly discovered evidence that is uncertain in its char- 
acter, or simply goes to impeach the testimony given on 
the former trial, or is merely cumulative, or is not so ma- 
terial as that it would likely change the result of the 
case, or was available to the party before the trial, fur- 
nishes no good ground for a Court of equity to interpose 
by granting a new trial, Ibid. 

4, Payment of a part of the purchase price of land to a 
stranger, without the knowledge or consent of the ven- 
dor, and not subsequently ratified or adopted by him, is 
not such partial payment as entitles the vendee to relief 
in a Court of equity. Durham vs. Roberts.......0ceesesees 


5. The fact that a vendee may sustain loss by the insolven- 
cy of a vendor is no ground for relief in a Court of 
equity in a case where the vendee has subjected himself 
to such loss by his own culpable laches, or positive infi- 
delity to his contract. bid. 


6. To entitle a party to the specific performance of a con- 
tract, he must show that he has been in no default in 
failing to perform the agreement on his part, and that he 
has taken all proper steps towards such performance. 
Bron 00. Tibi tiie cssecsassssvssiansscsencstnmovsenabenethuatiads 


7. Possession of land under a contract for rent, cannot be 
claimed as a part performance of a contract for the pur- 
chase of such land. bid. 


8. Where a contract for the sale of land is made with com- 
plainant and another, specific performance will not be de- 
creed in favor of the former alone, unless some special 
reason be shown therefor. Ibid. 


9. In cases of waste, injunctions are allowed as a matter of 


course. Ibid. 


10. An injunction against a projected canal and levee, on 
the ground that it interferes with or defeats benefits and 
advantages acquired by complainant from another levee 
previously built by him under contract with the feoffor 
of defendant ought not to be continued when the answer 
of defendant, and the affidavits accompanying it, show 
that the levee built by complainant was not construeted 
under said contract, or in accordance with it, or that, for 
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want of necessary repairs, said levee utterly fails to an- 
swer the purposes for which it was constructed. Persons 


vs. Hill & Thornton........... eae sf le aadiacun) Woleian é 


11. The diversion or obstruction of a watercourse, to the in- 
jury of another, is a private nuisance, which equity will 
arrest by injunction. bid. 


12. Courts of equity have concurrent jurisdiction with 
Courts of law in cases of private nuisance. bid. 


13. It is true that the granting or dissolving an injunction 
is ordinarily within the discretion of the Court below, 
yet where that discretion has been abused to the manifest 
injury of a party it is the duty of this Court to correct 
it. Ibid. 


14. Under the Judiciary Act of 1799, and the amendments 
thereto, Courts of law and Courts of equity have con- 
current jurisdiction in the settlement of partnership 
affairs and transactions between copartners, and the com- 
plainant may elect the forum in which his rights are to 
be litigated. Fountaine vs, Urquhart......6 e000 Gauinvses ; 


15. Where one partner assigns his interest in the assets of 
an unsettled partnership to a third person, and draws an 
order upon his copartner, directing him to pay over to 
the assignee all moneys that may be due him on final set- 
tlement of the partnership affairs, the assignee is entitled 
to all the remedies for procuring a settlement which the 
drawer would have had against the drawee, if there had 
been no assignment, and he may maintain a bill for ac- 
count against the drawee without making the drawer a 


party. Ibid. 
ESTATES. 


1, Testator, by the fifth item of his will, bequeathed to C. 
M., in special trust and confidence for his daughter, J. 
E., a tract of land, three negroes, three horses, two beds 
and furniture, and a side-saddle. By the sixth item he 
gave and bequeathed to his daughters, M. M. C., M. A. 
J. W. and J. E., in trust, all the rest aud residue of his 
property which might belong to him, (not otherwise 
given away in his will,) and, also, at the death of his 
wife, the property given to her, all to them and their 
children, share and share alike, and in the event of the 
death of either, the children to represent the mother. 
Trustees for these daughters were appointed in the will, 
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By the seventh item, he expressed it to be his will and 
desire that all ready money and notes on hand at his 
death should be equally distributed between his wife and 
children, the trustees to receive the childrens’ portion for 
their use, and the balance of his property equally divided 
as aforesaid between his children, distributed by lot, 
At the date of the will and of testator’s death, his daugh- 
ter J. E. was unmarried and without child or children, 
but she afterwards married and had three children and 
then died. Upon a bill filed for direction in executing 
the will: 

Held, That upon the death of testator, his daughter, J. E. 
surviving him, took under the will an absolute estate in 
the property devised and bequeathed to her by the testa- 
tor. Palmer vs. Matthews et al...... savseationanase ebeniaien ° 


2. Testator, by the twelfth item of his will, devised and 
bequeathed to his daughter, J. E. H., certain negroes, 
and a half-interest in certain lands, and then directed 
that all of said property should be “vested and given in 
proper and legal manner, to his said daughter, and to 
her children, free from the debts or disposition of her 
then or any future husband. By the fifteenth item of 
the will, the testator directed that certain other property 
should be given to his daughters, the said J. E. H. be- 
ing one of them, and then added, the shares coming to 
my several daughters and their children to be secured to 
them in legal manner and form, as has heretofore been 
directed and specified in this will: 

Held, That the said J. E. H. took an estate for life in all 
the property he bequeathed, remainder to her children 
born or to be born. Holt vs. Bowman & Ousley....... va 


3. By the third clause of his will, testator bequeathed cer- 
tain property to his wife during her life or widowhood, 
and directed that upon her death or marriage the prop- 
erty should be equally divided, share and share alike, be- 
tween his five sons, who are specifically named, and if 
either of said five sons should die without leaving issue 
at the time of his death, or born within nine months 
thereafter, then his said share in remainder is to be equally 
divided among the survivors, share and share alike. 

By the twelfth clause, he gave the entire residuum of his 
estate to be equally divided between his said five sons, 
share and share alike, and if either of them should die 
without leaving issue living at the time of his death, 
then his share to go to his surviving brothers and the 


Vou, xxx, (4) 15, 
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child or children of such of them as may be dead—the 
division to be made when the youngest of the five sons 
should arrive at twenty-one years of age, or at his death, 
should he die during his minority. 

After the death of testator’s wife, and after the youngest 
son had attained his majority, the property bequeathed 
by these two clauses of the will was divided between the 
five sons, Subsequently, one of the sons died, leaving 
no children surviving him, but leaving a widow: 

Held, That the son so dying, who, in his lifetime, received 
his share upon a division of the property, had an abso- 
lute estate in the share received by him, and that the 
same descended to his heirs-at-law, and did not go over 
to his surviving brothers. Bartlett vs. Bartlett et al...... 


ESTOPPEL. 


If a citizen, being enrolled as a conscript, applies for a de- 
tail on the ground that he is the manager of two planta- 
tions on which there is a large number of slaves, and the 
detail is refused, he is not estopped by such application 
from afterwards claiming exemption from military ser- 
vice as a skilled mechanic, habitually working for the 
public. Gates ve, Mo Manus. ....0.00..cccecconsscrsevreccsees 


EVIDENCE. 


1. On the trial of slaves or free persons of color in this 
State, the husband or wife is not adinissible as a witness 
for or against each other. William (a slave) vs. The State. 


2. The certificate of the clerk, on the back of a deed, as to 
the fact and date of registration being so written as to 
render the date doubtful and uncertain, and it being ma- 
terial to show the true date, a copy of the deed with the 
fact and date of registration taken from the record and 
duly certified, was offered in evidence to show said date, 
and the evidence was rejected by the Court: 


Held, Vhat ihe Court erred. Clark vs. Way & Taylor... 


3. Although it is irregular to allow a witness, in speaking 
of a paper, to give it a specific name, or to give an opin- 
ion as to its tenor and effect, yet if the paper be after- 
wards introduced in evidence and submitted to the jury, 
the irregularity is cured. Berry et al. vs. Cooper and 
CREE nc sw snmscrvevdsosignenenssvn skace: <tnideeseresesielavencecooeee 


4, The mere silence of a party when a paper is handed to 
him is no evidence of the ratification of the transaction 


17 


6 


8 


14 


15 


2 


7 


5 


9 


5 





INDEX. 





219 








evidenced by the paper, where the person handing the 
paper is not one to whom dissent would be appropriately 


expressed, Ibid. 


. Irrelevant testimony that does not go to elucidate the 
pending issue, ought to be excluded by the Court. Ibid. 


EXEMPTIONS—MILITARY. 


. Exemption from military service, obtained by furnish- 
ing a substitute, in accordance with the provisions of the 
Act of Congress, approved 16th April, 1862, which 
provides that “persons not liable for duty may be re- 
ceived as substitutes for those who are, under such regu- 
lations as the Secretary of War may prescribe,” is not a 
right, vested by contract, which Congress may not violate 
or impair, but such exemption is a gratuitous privilege 
revocable at the will of the Legislature that ati it. 


Daly 06. FIIs xieiacisssssnievesessvetentassanorsacnassainin ° 


2. The Act of the Congress of the Confederate States, ap- 
proved 5th January, "1864, which declares that “ no per- 
son shall be exempted from military service by reason of 
his having furnished a substitute,” is constitutional and 


valid. Ibid. 


3. If a citizen, being enrolled as a conscript, applies for a 
detail on the ground that he is the manager of two plan- 
tations on which there is a large number of slaves, and 
the detail is refused, he is not estopped by such applica- 
tion from afterwards claiming exemption from military 
service as a skilled mechanic, habitually working for the 
public. Gates vs. MoManus.........00009 seceseceecs ieeaeed ‘ 


. Under the Act of Congress of the Confederate States, 
approved May Ist, 1863, entitled “An Act to repeal cer- 
tain clauses of an Act entitled an Act to exempt certain 
persons from military service, elc., approved 11th October, 
1862,” the person claiming exemption from military ser- 
vice must be employed and acting as an overseer on a 
farm or plantation, the sole property of a minor, a per- 
son of unsound mind, a feme sole, or a person absent 
from home in the military or naval service of the Con- 
federacy, on which there are twenty or more slaves ; and 
he must have been so employed and acting previous to 
16th April, 1862. The owner of the plantation and 
slaves cannot claim the exemption simply because he is 
his own overseer. Hooks vs, Harris....c.00+ sees ted bieat ‘ 
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GARDNER, THOMAS. 


Tribute to the memory Of........seresccsceserseccsscessecees nies 


HUSBAND AND WIFE. 


- 1, On the trial of slaves or free persons of color in this 


State, the husband or wife is not admissible as a witness 
for or ayainst each other. William (a slave) vs. The 
State . eoresee © .eeecce ee eevecece COCH CCH HEH ROSE EOE EE RE SEEEESOHESEES eee 


2. A marriage settlement, duly recorded within the time 
prescribed by law, in the county of the residence of the 
husband, need not be again recorded in the county or 
counties to which the husband may subsequently remove. 
The first registration, if properly done, is sufficient. 
Clark, trustee, vs. Way & Taylor.....ceceseceee dwohcasenes 


INDICTMENT. 


Where an indictment charges a defendant with the offense 
of “adultery and fornication,” but contains specifications 
that the accused is a married man and committed the of- 
fense with a single woman, and the jury find the accused 
“guilty of adultery,” the verdict is good, and it is no 
ground to arrest the judgment, that the indictment fails 
to charge that the woman was a free white woman, or 
that she was a woman of color, free or slave. Butt vs. 


Fe Feiss casccaceies Vaatdduiehabiodabitiicn dade valaice cdintosulsd , 


INJUNCTION. 


1. In cases of waste, injunctions are allowed as a matter of 
course. Brown vs. Hayes......ceccerereeeees sethsnehatoanenane 


2. An injunction against a projected canal and levee, on the 
ground that it interferes with or defeats benefits and ad- 
vantages acquired by complainant from another levee 
previously built by him under contract with the feoffor 
of defendant ought not to be continued when the answer 
of defendant and the affidavits accompanying it, show 
that the levee built by complainant was not constructed 
under said contract, or in accordance with it, or that, for 
want of necessary repairs, said levee utterly fails to an- 
swer the purpose for which it was constructed. Persons 


vs. Hill & Thornton........ seccccceess ae AE MELER eae dined 


3. The diversion or obstruction of a water course, to the 
injury of another, is a private nuisance, which equity 
will arrest by injunction. bid. 
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4, It is true that the granting or dissolving an injunction 
is ordinarily within the discretion of the Court below, 
yet where that discretion has been abused to the manifest 
injury of a party, it is the duty of this Court to correct 
it. Ibid. 


INTEREST. 


Orders absolute given by the Inferior Courts of the several 
counties in this State for the payment of money to other 
persons in liquidation of debts due by said Courts, draw 
interest just as other liquidated demands do. The State 
00, Dy 00 secxesicecnns.cacynocsbsnecantpnceuceotncnniad eae 


INTERPLEADER. 


S., as guardian for V., filed a bill in equity against M., as 
administrator of S., to recover a distributive share of 
the estate of S., to which it was claimed that V. was en- 
titled. P. and S. also filed a bill in equity against the 
administrator and guardian, claiming said distributive 
share as purchasers of the same from V., and enjoining 
the administrator from paying said distributive share to 
the guardian. Pending these bills, the administrator 
moved the Court to grant an order allowing him to pay 
the fund in his hands into Court, to abide the final de- 
cree in said cases, which order was granted by the Court: 


Held, That the Court did right. Sessions vs. Mansfield... 
JUDGMENT. 


A Court of equity will not relieve a party from a judgment 
which he might have prevented but for his own negli- 
gence. Bryan vs. Walton, adm’r......ccccrseccccsccsccevoes 


JURISDICTION. 


Under the Judiciary Act of 1799, and the amendments 
thereto, Courts of law and Courts of equity have con- 
current jurisdiction in the settlement of partnership 
affairs and transactions between copurtners, and the eom- 
plainant may elect the forum in which his rights are to 
be litigated. Fountaine vs. Urquhart...csccceceserecen scenes 


LEGACY. See Devise and Legacy. 


LIQUIDATED DEMANDS. 
See County Orders ; Interest. 
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MANUMISSION. 


A clause in the will of a testator, directing that his place’ 


known as the Turner place, containing three hundred 
and fifty acres more or less, shall be kept up by his ex- 
ecutor, and that certain negroes named in the will shall 
be placed and kept on said place, and that the place and 
slaves shall belong to the executor, and that the slaves 
shall be treated with all kindness and humanity, and that 
provision shall be made for their support out of the pro- 
ceeds of the testator’s other property, is obnoxious to the 
provisions of the Act of 1818, and, therefore, utterly 
null and void. Miller vs. Lewis...... panenpeeneanennle teen 


MARRIAGE SETTLEMENT. 


A marriage settlement, duly recorded within the time pre- 


scribed by law, in the county of the residence of the 
husband, need not be again recorded in the county or 
counties to which the husband may subsequently remove. 
The first registration, if properly done, is sufficient. 


RA Fe in iengnnde onde ceersanecanne: Resnne 
MILITARY SERVICE. 


1, The duty of defending the State, as far as he is capable, 


devolves on every citizen thereof, and a government in- 
stituted simply to administer the public affairs of organ- 
ized society, cannot release him from this obligation. Da- 
A TR siacindnnsateirnpeniaspes cesscavetsnnins ple ehhekonenain 


2. Exemption from military service, obtained by furnish- 


ing a substitute, in accordance with the provisions of the 
Act of Congress, approved 16th April, 1862, which pro- 
vides that “ persons not liable for duty may be received 
as substitutes for those who are under such regulations 
as the Secretary of War may prescribe,” is not a right 
vested by contract, which Congress may not violate or 
impair, but such exemption is a gratuitous privilege, re- 
vocable at the will of the Legislature that granted it. 


Ibid. 


3. If a citizen, being enrolled as a conscript, applies for a 


detail on the ground that he is the manager of two plan- 
tations on which there is a large number of slaves, and 
the detail is refused, he is not estopped by such applica- 
tion from afterwards claiming exemption from military 
service as a skilled mechanic, habitually working for the 
public. Gates vs. McManus....... Ji Hemera take Waesisqubilie’ 
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4, Under the Act of Congress of the Confederate States, 
approved May Ist, 1863, entitled “An Act to repeal 
certain clauses of an Act entitled an Act to exempt certain 
persons from military service, ete., approved 11th October, 
1862,” the person claiming exemption from military ser- 
vice must be employed and acting as an overseer on a 
farm or plantation, the sole property of a minor, a per- 
son of unsound mind, a feme sole, or a person absent 
from home in the military or naval service of the Con- 
federacy, on which there are twenty or more slaves, And 
he must have been so employed and acting previous to 
16th April, 1862. The owner of the plantation and 
slaves cannot claim the exemption simply because he is 
his own overseer, Hooks vs. HArris....cecceee ccseeeceeees 


5. It was competent and proper for the Congress of the 
Confederate States to appoint the tribunal for the exam- 
ination and adjudication of the question of the physical 
ability of persons for military duty in the field, provided 
for by the Act entitled “ An Act to establish places for 
rendezvous for the examination of enrolled men,” approved 
11th October, 1862. Scot vs. Lazenby.......sccerseeeeeeee 


6. The decisions of the tribunal or medical board provided 
for by said Act are final and conclusive, and the Courts 
cannot review them or go behind them, bid. 


7. A soldier who has been regularly enrolled and mustered 
into the military service of the Confederate States, and 
who, pending such service, is elected, commissioned and 
qualified a Justice of the Peace in this State, is entitled 
to be discharged from such military service. Andrews 
00, BORG sine, sacens serseeancnontgeeniinesmencueunenaaveadamiions 


MISTAKE. 


W. recovered a judgment against B., and the latter excepted 
to the judgment, and his counsel being misled by a print- 
ed Court calendar in a newspaper, honestly thought that 
this Court met in Macon on the third instead of ¢he 
fourth Monday in June, 1859. Acting upon this mis- 
take, the writ of error was made returnable to the Jan- 
uary term, 1860, instead of the June term, 1859, as the 
law requires, wherefore the writ of error was dismissed 
without a hearing upon the merits of the exceptions, 
Upon a bill for new trial, alleging this mistake and its 
consequences : 

Held, That the facts furnished no ground for new trial. 
Bryan: 00. Wallets. sevice sevwivieeseiives ess vedesedogudbacsadidds 
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MONTFORT, THEODORIC. 
Detehe tir The NON Eiki cd Ei heiecisieeetdecicesccccesse TOE 


NEWLY DISCOVERED EVIDENCE. 


Newly discovered evidence that is uncertain in its charac- 
ter, or simply goes to impeach the testimony given on 
the former trial, or is merely cumulative, or is not so ma- 
terial as that it would likely change the result of the 
case, or was available to the party before the trial, furn- 
ishes no good ground for a Court of equity to interpose 
by granting a new trial. Bryan vs. Walton....... sisomee El 


NEW TRIAL. 


1. W. recovered a judgment against B. and the latter ex- 
cepted to the judgment, and his counsel being misled 
by a printed Court calendar in a newspaper, honestly 
thought that this Court met in Macon on the third in- 
stead of the fourth Monday in June, 1859. Acting upon 
this mistake, the writ of error was made returnable to 
the January term, 1860, instead of the June term, 1859, 
as the law requires, wherefore the writ of error was dis- 
missed without a hearing upon the merits of the excep- 
tions. Upon a bill for new trial alleging this mistake 
aud its consequences: 

Held, That the facts furnished no good ground for new 
trial. Bryan vs. Walton........ aseainde Head bhaebices eediheds ~ 


2. Newly discovered evidence that is uncertain in its char- 
acter, or simply goes to impeach the testimony given 
on the former trial, or is merely cumulative, or is not so 
material as that it would likely change the result of the 
case, or was available to the party before the trial, furn- 
ishes no good ground for a Court of equity to interpose 
by granting a new trial. Ibid. 


3. Where there is testimony on both sides of a question, 
and the Court below, who has an opportunity of seeing 
and fiearing all the witnesses, renders what seems to be 
an impartial judgment on the question, this Court will 
not disturb the judgment, especially when five of the 
witnesses introduced by the party complaining of the 
judgment were his near relatives by blood and marriage. 
Connell vs. Leonard ...c.ccccessceses tocccenn paneneoes econ - 58 
4, A charge of the Court not warranted by the evidence is 
erroneous, and furnishes good ground for a new trial. 
Berry et al. vs. Cooper and another ..cocesscccccccsereeeeees . 155 
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5. New trial refused in this case. Chapman vs Chatman. 193 
6. New trial granted in this case. Rutherford vs Railey... 196 


NON-SOIT. 


The judgment in this case was reversed because the Court 
below erred in awarding a non-suit. Rutherford vs. 


Railey.....0 PRR PER reer we YS ittbkssibedoua scaaleitiiiies 
NUISANCE. 


1. The diversion or obstruction of a water course, to the 
injury of another, is a private nuisance, which equity 


will arrest by injunction, Persons vs. Hill and Thorn- 
ee ae PS ae waiahiiibitces dcaaciniaiid bia acaial teal . 141 


2. Courts of equity have concurrent jurisdiction with 
Courts of law in cases of private nuisance. Ibid. 


196 


PARTIES. 


Where one partner assigns his interest in the assets of an 
unsettled partnership to a third person, and draws an or- 
der upon his copartner, directing him to pay over to the 
assignee all moneys that may be due him on final settle- 
ment of the partnership affairs, the assignee is entitled 
to all the remedies for procuring a settlement which 
the drawer would have had against the drawee, if there 
had been no assignment, and he may maintain a bill for 
account against the drawee without making the drawer a 
party. Fountaine vs. Urquhart...cccccccseeees sbecsetvevecce’ 184 


PARTNERS AND PARTNERSHIP. 


1. Under the Judiciary Act of 1799, and the amendments 
thereto, Courts of law and Courts of equity have concur- 
rent jurisdiction in the settlement of partnership affairs 
and transactions between copartners, and the complain- 
ant may elect the forum in which his rights are to be 
litigated. Fountaine vs. Urquhart.........++ ed Lesthsse LOG 


2. Where one partner assigns his interest in the assets of an 
unsettled partnership to a third person, and draws an 
order upon his copartner, directing him to pay over to 
the assignee all moneys that may be due him on final 
settlement of the partnership affairs, the assignee is enti- 
tled to all the remedies for procuring a settlement which 
the drawer would have had against the drawee, if there 
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had been no assignment, and he may maintain a bill for 
account against the drawee without making the drawer a 


party. Ibid. 
PATTON, JOHN M. 


Tribute to the memory Of.......icsccsccce cocscccsssesccceecceese 


PAYMENT. 


Payment of a part of the purchase price of Jand to a stran- 
ger, without the knowledge or consent of the vendor, 
and not subsequently ratified or adopted by him, is not 
such partial payment as entitles the vendee to relief in a 
Court of equity. Durham vs. Roberts. .....0-...000 bianeus 


PLANE, WILLIAM F. 


he Ce SU IN Mocs cinnctincinc comssenensincecnaeiens “ 


PRACTICE OF SUPERIOR COURT. 


Where bail has been taken in an action of trover, and a 
verdict rendered for the plaintiff, it is regular and legal 
for such plaintiff to enter and sign judgment against the 
defendant and his security, jointly, without scire facias or 
other proceeding. Mourning vs. Hodges et dl......0se.+ 


PRIVITY. 


A case in which the judgment of the Court below was re- 
versed because the Court decided that there was no pri- 
vity between the parties. Rutherford vs. Railey.......++ 


PUBLIC DEFENSE. 
See Military Service, 1; Constitutional Law, 1 
SALES. 


A sale of property in “ market overt” does not change the 
title of the rightful owner, if made without his author- 
ity. Richardson & Martin vs. Sirith ...cecece coeseeeeveee 


SLAVES. 


On the trial of slaves or free persons of color in this State, 
the husband or wife is not admissible as a witness for or 
against each other. Wélliam (a slave) vs. The State...... 


See Manumission. 
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SLOAN, FRANCIS. 


Tribute to the memory Of.......00. s0-cssceccsescsscs cece. i vaneda ne 


SMITH, LEVI B. 


SMITH, ROBERT A. 


SPECIFIC PERFORMANCE. 


1. Payment of a part of the purchase price of land to a 


stranger, without the knowledge or consent of the ven- 
dor, and not subsequently ratified or adopted by him, is 
not such partial payment as entitles the vendee to relief 
in a Court of equity. Durham vs. Roberts...-...0000se00 : 


2. Mere possession of land contracted for will not be deemed 


part performance of the contract, if such possession be 
obtained wrongfully by the vendee, or if it be wholly 
independent of the contract. Ibid. 


3. To entitle a party to the specific performance of a con- 


tract, he must show that he has been in no default in 
failing to perform the agreement on his part, and that he 
has taken all proper steps towards such performance. 
Brown vs. Hayes.....+++ on racine stchsndesvndndeneans andi ° 


. Possession of land under a contract for rent, cannot be 


claimed as a part performance of a contract for the pur- 
chase of such land. bid. 


. Where a contract for the sale of land is made with com- 


plainant and another, specific performance will not be 
decreed in favor of the former alone, unless some special 
reason be shown therefor. bid. 


STAKEHOLDER. 


8., as guardian for V., filed a bill in equity against M., as 


administrator of S., to recover a distributive share of the 
estate of S., to which it was claimed that V. was entitled. 
P. and S. also filed a bill in equity against the adminis- 
trator and guardian, claiming said distributive share as 
purchasers of the same from V., and enjoining the ad- 
ministrator from paying said distributive share to the 
guardian, Pending these bills, the administrator moved 
the Court to grant an order allowing him to pay the fund 
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Tribute to the memory Of..........csecesersee ences Saja ttseas aes . 199 


Tribute to the memory Of...........seseseees patcnpmannss — 
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i in his hands into Court, to abide the final decree in said 
| ceases, which order was granted by the Court: 
) 


Held, That the Court did right. Sessions vs, Mansfield.... 9 q 





STATES—RIGHTS OF. 
See Constitutional Law, 8. 


SUBSTITUTES—MILITARY. 
See Military Service, 2. 





SS 
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TENDER. 


Tender, to be effectual, must be made in such funds or cur- 
rency as the payee has a Jegal right todemand. Durham 
vs. Roberts *@eeeeee @eceeeeeoereeereeee @eeereeoeeeeeeseeeeeeeent teescece @vee 123 


TESTAMENTARY CAPACITY. 


1. The testator must be mentally, as well as bodily pres- 
ent, at the attestation of his will, and the onus of estab- 
lishing this fact is on the propounder. Ragan vs. Ragan. 106 


2. To make a valid will the testator must be capable of 
bringing in mental review, with proximate accuracy, the 
property subject to his testamentary disposition, as well 
as his family relations, and of comprehending the claims 
and obligations naturally suggested by such review. Ibid. 


3. This case distinguished from that of Hall vs. Hall, 18 
Georgia, 40. Ibid. 


TITLE. 


1. Where property is delivered to a common carrier or 
other bailee, to be carried to a designated place, and de- 
posited in a warehouse, the fact that the bailee takes a 
receipt for the property from the warehouseman, in his 
own name, and hypothecates the receipt as security for 
his own debt, does not affect or change the title of the 
bailor. Richardson & Martin vs. Smith......ceccseeeeeeees 95 


2. A sale of property in “ market overt” does not change 
the title of the rightful owner, if made without his au- 
thority. Ibid. 


TRACY, PHILEMON. 
Tribute to the memory of........ baneianwns aproree ddinnitaohneniies ooo 199 
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TROVER. 


Where bail has been taken in an action of trover, and a 
verdict rendered for the plaintiff, it is regular and legal 
for such plaintiff to enter and sign judgment against the 
defendant and his security, jointly, without seire facias 
or other proceeding. Mourning vs. Hodges et al.....+++ 


VERDICT. See Criminal Law. 


WASTE. 


In cases of waste, injunctions are allowed as a matter of 
course. Brown vs. Hayes....cccccseecessseeees ducucavdonuwmiee 


WATER COURSES. 


1. The diversion or obstruction of a water course, to the 
» injury of another, is a private nuisance, which equity 
will arrest by injunction. Persons vs Hill & Thornton. 


2. The right of persons to have waters, in which they have 
an interest, flow as they have been accustomed, is an in- 
cident of property of which they cannot be deprived by 
statute, even for public use, without compensation. Ibid. 


WILLIAMS, CHARLES J. 
Tribute to the memory of........ ekeecaee winiecnadiontlakreiiaegen 


WILLS. 


1. D. made his will, in which he directed that all his prop- 
erty not specifically bequeathed should be kept together 
until his oldest child attained his majority, and that, in 
the meantime, his wife and children should receive a 
joint support out of the income of his estate. The tes- 
tator further directed that when his oldest child became 
of age, his property should be divided between his wife 
and such of his children as were then living, delivering 
to the child thus becoming of age his full share. He 
further directed that the entire estate remaining, after 
delivering to the child arriving at full age his share, 
should be kept together for the benefit of his wife and 
minor children—a new division to be made as each child 
arrives at full age. Testator’s oldest child attained ma- 
jority and received his share of his father’s estate. The 
next oldest son died at nineteen years of age, and on a 
bill filed for direction : 
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Held, That the oldest son was entitled to his part of the 
share that the second son would have been entitled to, if 
he had lived to be twenty-one years old, and that the re- 
mainder of such share should remain with the estate for 
the benefit of testator’s wife and minor children until an- 
other division occurred under the will. Daniel vs. Dun- 
MM cciuicss eins « vases tocun tales satin uuasipuieanoeaiee gebiadsuaiee jt 


. Where a will is signed by another for the testator, and 
by his direction, how and by whom must the authority 
to sign be proved? Ragan vs. Ragan....... eine 


. After the execution and attestation of a codicil to a will, 
it was suggested that it did not express the wishes of the 
testator. By questioning him on the subject, it was as- 
certained that the codicil, as executed and attested, did 
not conform to testator’s wishes in two material particu- 
lars. By erasure and interlineation, the codicil was 
changed in these particulars, and a note thereof made 
below the signature of the testator, which note was 
signed by the witnesses of tlie codicil, but not by the tes- 
tator, either in person or by another by his direction : 

Held, That the codicil was not executed according to law. 
Ibid. 


4, The testator must be mentally, as well as bodily present, 
at the attestation of his will, and the onus of establish- 
ing this fact is on the propounder, bid. 


5. To make a valid will the testator must be capable of 
bringing in mental review, with proximate accuracy, the 
property subject to his testamentary disposition, as well 
as his family relations, and of comprehending the claims 
re nee naturally suggested by such review. 

id. 


6. This case distinguished from that of Hall vs. Hall, 18 
Georgia, 40. Ibid. 


See Devise and Legacy, 2, 3, 4, 5. 
WITNESSES. 


On the trial of slaves or free persons of color, the husband 
or wife is not admissible as a witness for or against each 
other. William (a slave) vs. The State ...+.00 
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